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JOSE A. CABRANES, Circuit Judge:

We consider here the propriety of the district court's dismissal of a juror allegedly
engaged in "nullification"--the intentional disregard of the law as stated by the presiding
judge--during the course of deliberations. We address, in turn, (1) whether such alleged
misconduct constitutes "just cause" for dismissal of a deliberating juror under Rule 23(b) of the
Federal Rules of Criminal Procedure, so that a jury of only eleven persons may continue to

deliberate and return a verdict, and (2) what evidentiary standard must be met to support a
dismissal on this ground.

The appellants are two sets of defendants convicted of violations of federal narcotics laws
after two separate trials in the United States District Court for the Northern District of New York.
On appeal, they argue, chiefly, that the district court abused its discretion when it ordered the
dismissal of one of the jurors pursuant to Rule 23(b) during the course of jury deliberations. The
court based its decision to remove the juror, in large part, on a finding that the juror was

purposefully disregarding the court's instructions on the law--in effect, that the juror intended to
acquit the defendants regardless of the evidence of their guilt.

We consider below whether a juror's intent to convict or acquit regardless of the evidence
constitutes a basis for the juror's removal during the course of deliberations under Rule 23(b). We
also consider what constitutes sufficient evidence of that intent in light of the limitations on a
presiding judge's authority to investigate allegations of nullification required by the need to
safeguard the secrecy of jury deliberations. We conclude, inter alia, that--as an obvious violation
of a juror's oath and duty--a refusal to apply the law as set forth by the court constitutes grounds
for dismissal under Rule 23(b). We also conclude that the importance of safeguarding the secrecy
of the jury deliberation room, coupled with the need to protect against the dismissal of a juror
based on his doubts about the guilt of a criminal defendant, require that a juror be dismissed for a
refusal to apply the law as instructed only where the record is clear beyond doubt that the juror is
not, in fact, simply unpersuaded by the prosecution's case. We hold that the district court erred in
dismissing a juror, based largely on its finding that the juror was purposefully disregarding the
court's instructions on the law, where the record evidence raised the possibility that the juror's
view on the merits of the case was motivated by doubts about the defendants' guilt, rather than
by an intent to nullify the law. Accordingly, we vacate the judgments of the district court and
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remand for a new trial.
I

We have before us the consolidated appeals of ten criminal defendants convicted of
related conduct in two trials held in the Northern District of New York. The named defendants in
this case, including those whose appeals we consider here, were arrested on May 5, 1994. In an
indictment returned on May 13, 1994, they were charged with conspiracy to possess and
distribute cocaine and crack cocaine and actual possession and distribution of these substances.

Grady Thomas, Ramse Thomas, Jason Thomas, Tracey Thomas, and Loray Thomas,
along with Terrence Thomas, Shawne Thomas, Carrie Thomas, Stephon Russell, and Robert
Gibson, were the subject of a separate trial, which began on January 18, 1995. Grady Thomas,
Ramse Thomas, Jason Thomas, Tracey Thomas, and Loray Thomas appeal from judgments of
conviction entered against them following this trial, and we consider their appeals here. We
confine our factual discussion of this trial to the events leading up to and including the ultimate

dismissal of one of the jurors. These events provide the basis for the appellants' primary
challenge to the proceedings below.

During jury selection, the Government attempted to exercise a peremptory challenge to a
juror who would later be empaneled as "Juror No. 5." Because the juror was black--indeed, the
only black person remaining as a potential juror in a case in which, as the record indicates, all of
the defendants are black--defense counsel objected to the peremptory challenge under Batson v.
Kentucky, 476 U.S. 79, 90 L. Ed. 2d 69, 106 S. Ct. 1712 (1986), as racially motivated. The
Government responded that it wished to exclude the juror based not on his race, but on the fact
that he failed to make eye contact with the Government's counsel during the voir dire. Although
the district court explicitly found that the Government's peremptory challenge was not motivated
by race, the court, in a misapplication of Batson, nevertheless denied the challenge on the ground
that the juror's failure to make eye contact was an insufficient basis for his removal. The court
would later explain that Juror No. 5's status as the only black juror in a case involving black
defendants had motivated its decision to deny the Government's challenge.

Problems regarding Juror No. 5 did not end with his selection for the jury, however.
During the course of defense summations on Friday, February 17, 1995, following several weeks
of trial, a group of six jurors approached the courtroom clerk to express their concems about the
juror. The six jurors complained that Juror No. 5 was distracting them in court by squeaking his
shoe against the floor, rustling cough drop wrappers in his pocket, and showing agreement with

points made by defense counsel by slapping his leg and, occasionally during the defense
summations, saying "yeah, yes."

Chief Judge McAvoy met with counsel in chambers to discuss the complaints about Juror No.
5. The judge raised the possibility of conducting interviews with each member of the jury to
determine the extent to which Juror No. 5 was distracting them from their duties. Alternatively,
he considered dismissing Juror No. 5 in favor of an alternate juror pursuant to FED. R. CRIM. P.
24(c). While the Government approved of the idea of interviewing the jurors, and dismissing
Juror No. 5 if the interviews revealed that his behavior was disturbing other members of the jury,
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defense counsel generally opposed both options. In the face of conflicting recommendations
from counsel on how to proceed, the judge dismissed the jurors for the day, requesting that
counsel submit memoranda of law over the three-day weekend on an appropriate course of

action. The court did, however, instruct the jurors before dismissing them that they should not
yet "form any opinions or conclusions about the case.”

The court received letter briefs from the Government and from counsel for Ramse
Thomas, dated February 17 and 20, 1995, respectively, on the proper course of action regarding
Juror No. 5. The Government recommended in its brief that the court conduct in camera,
on-the-record interviews with the jurors (outside the presence of counsel to promote candid
responses) to determine whether there were grounds to dismiss Juror No. 5--specifically, to
determine whether the juror "had been disruptive to the point where the other jurors don't believe
that they can deliberate with him, . . . has formed opinions about the case that he has
-communicated to the other jurors, or if there is some other misconduct found which establishes
that he is unable to render a fair and impartial verdict." In his brief, counsel for Ramse Thomas
argued that the court should refrain from conducting any juror interviews, urging that such an

inquiry might bias members of the jury against the defendants. He also objected to the dismissal
of Juror No. 5.

When the jury returned from the three-day weekend on Tuesday, February 21, the court
followed the procedure recommended by the Government. Without counsel present, the court
conducted in camera, on-the-record interviews with each juror to determine the extent of any
distraction resulting from Juror No. 5's behavior in the jury box. Quite appropriately, the court
began each interview with a general inquiry as to whether anything had happened during the
course of trial that would interfere with the juror's ability to deliberate and decide the case
properly; the court did not ask about Juror No. 5's behavior unless the interviewee first raised the
issue. Although seven of the jurors indicated that Juror No. 5 was a source of some distraction,
all but one, who "thought possibly" that she would experience problems during deliberations
because of Juror No. 5, anticipated nothing that would interfere with their own ability to
deliberate. For his part, Juror No. 5 explained to the court that he sometimes got "carried away"
in listening to the attorneys' arguments, but he stated that he would have no difficulty in applying
the law as set out by the court to the evidence presented at trial. He also assured the court that he
would "restrain himself" from engaging in any further distracting behavior.

After completing his in camera interviews, Chief Judge McAvoy met with counsel in
chambers. He explained that he had interviewed the jurors, briefly summarized the testimony he
had received in the interviews, and expressed his intention, based on these interviews, to remove
Juror No. 5 in favor of one of the alternate jurors. The judge indicated that he was concerned that
Juror No. 5's behavior, especially in light of the court's own inquiries of the jurors, might place
him in an adversarial relationship with his fellow jurors as they began deliberations. The judge
then sought comments from each of the parties' counsel. The Government agreed with the court's
proposal to remove Juror No. 5, but the proposed dismissal met with unanimous opposition from
defense counsel. Apparently persuaded by the defense's vigorous objections, the judge
reconsidered the matter and decided to retain Juror No. 5 on the panel. Following the court's
meeting with counsel, summations concluded, and the court charged the jury that same day.
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The jury deliberated throughout the day on February 22. On February 23, the courtroom
clerk reported to the court, and then on the record to all counsel, that she had been approached on
two separate occasions earlier in the day by jurors expressing concern over the course of their
deliberations. Juror No. 1 reportedly had indicated to the clerk that deliberations were likely to
continue beyond February 23 because of a "problem with an unnamed juror." That same
morning, Juror No. 12 had also reported to the clerk that "there was a problem. . . . in the jury
room [with] one of their number, and specifically . . . indicated [that] juror number five, had, at
each time a vote was taken, voted not guilty and had indicated verbally that he would not change
his mind." The court concluded, after hearing argument from counsel for the parties, that no

action was immediately necessary; the court would "give it a little more time to see what
develops."

Troubles in the jury room seemed to escalate rapidly, however. On the following
morning, February 24, the court received a note from Juror No. 6, apparently written only on his
own behalf. The note indicated that, due to Juror No. 5's "predisposed disposition," the jury was
unable to reach a verdict. Following an off-the-record conversation with counsel for the parties,
the court again conducted in camera, on-the-record interviews with each of the jurors outside the
presence of counsel. This time, jurors focused their comments more directly on Juror No. 5.
Several mentioned the disruptive effect he was having on the deliberations. One juror described
him "hollering" at fellow jurors, another said he had called his fellow jurors racists, and two
jurors told the court that Juror No. 5 had come close to striking a fellow juror. The judge was
also informed by a juror that, at one point, Juror No. 5 pretended to vomit in the bathroom while
other jurors were eating lunch outside the bathroom door. The jurors, however, were not
unanimous in identifying Juror No. 5 as a source of disruption in the jury room. One juror
informed the judge that friction among the jurors had been "pretty well ironed out," and another
indicated that the other jurors were in fact "picking on" Juror No. 5.

Although the district court did not specifically inquire into any juror's position on the
merits of the case, at least five of the jurors indicated that Juror No. 5 was unyieldingly in favor
of acquittal for all of the defendants. The accounts differed, however, regarding the basis for
Juror No. 5's position. On the one hand, one juror described Juror No. 5 as favoring acquittal
because the defendants were his "people," another suggested that it was because Juror No. 5
thought the defendants were good people, two others stated that Juror No. 5 simply believed that
drug dealing is commonplace, and another two jurors indicated that Juror No. 5 favored acquittal
because he thought that the defendants had engaged in the alleged criminal activity out of
economic necessity. On the other hand, several jurors recounted Juror No. 5 couching his
position in terms of the evidence--one juror indicated specifically that Juror No. 5 was discussing
the evidence, and four recalled him saying that the evidence, including the testimony of the
prosecution's witnesses, was insufficient or unreliable. As for Juror No. 5, he said nothing in his
interview with the court to suggest that he was not making a good faith effort to apply the law as
instructed to the facts of the case. On the contrary, he informed the court that he needed
"substantive evidence" establishing guilt "beyond a reasonable doubt" in order to convict.

After interviewing the jurors, the judge met in chambers with counsel for the parties. He
had the record of the interviews read aloud and permitted counsel to comment on the appropriate
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course of action. The Government argued that the jurors' responses indicated that there was
"almost a jury nullification issue pattern with [Juror No. 5]," and urged the court to order the
juror's dismissal, while defense counsel unanimously opposed his removal. Having heard
argument from counsel, the judge rendered his decision to remove Juror No. 5. He believed that
Juror No. 5 had become a "distraction" and a "focal point" for the jury's attention, and that his
removal might "allow [the jury] to deliberate in a full and a fair fashion." The court cited Juror
No. 5's failure to live up to his assurances regarding proper conduct, referring in particular to the
allegation that he nearly struck another juror and to his feigned vomiting. Most importantly,

however, the court found that Juror No. 5 was ignoring the evidence in favor of his own,
preconceived ideas about the case:

I believe after hearing everything that [Juror No. 5's] motives are immoral, that he
believes that these folks have a right to deal drugs, because they don't have any money,

they are in a disadvantaged situation and probably that's the thing to do. And I don't think
he would convict them no matter what the evidence was.

The court found that Juror No. 5 was refusing to convict "because of preconceived, fixed,
cultural, economic, [or] social . . . reasons that are totally improper and impermissible."

The court then called Juror No. 5 into chambers to inform him of his dismissal and, that
afternoon, announced the dismissal to the remaining jurors. Jurors were instructed that they were

"to draw no inferences or conclusions whatsoever" from the removal and told that they were to
start over in their deliberations.

On the afternoon of the following Monday, February 27, 1995, the remaining eleven
jurors returned a verdict. They found the defendants Grady, Ramse, Tracy, and Terrence Thomas
guilty on all counts, Jason Thomas guilty on three of the four counts against him, and Carrie and
Loray Thomas each guilty on a conspiracy count. The jury deadlocked on the fourth count
against Jason Thomas and acquitted Carrie and Loray Thomas of possession with intent to
distribute a controlled substance. Stephon Russell was acquitted of conspiracy to distribute and
to possess with intent to distribute, the only count with which he had been charged.

Ramse, Tracey, Loray, Grady, and Jason Thomas here appeal from the judgment of

conviction. As their chief argument on appeal, each of these defendants challenges the dismissal
of Juror No. 5.

II.

The district court dismissed Juror No. 5 pursuant to FED. R. CRIM. P. 23(b), which
provides, in pertinent part, that where "the court finds it necessary to excuse a juror for just cause
after the jury has retired to consider its verdict, in the discretion of the court a valid verdict may

be returned by the remaining 11 jurors." We review the district court's exercise of this authority
for abuse of discretion.

1
ML



429

A. Dismissal of a Juror During Deliberations: Rule 23(b) and Factors that Traditionally
Constitute "Just Cause"

In evaluating the district court's decision to remove Juror No. 5 pursuant to Rule 23(b),
we must first decide whether the reasons that the court cited as grounds for the removal
constitute "just cause” as that term is employed in the rule. We consider, in particular, the district
court's primary ground for dismissal--that Juror No. 5 refused to apply the law as set out in the
court's instructions. Whether a juror's defiance of the court's instructions on the law constitutes

"just cause" for that juror's removal under Rule 23(b) is apparently a question of first impression
in this Circuit. '

Language was added in 1983 to Rule 23(b) to provide a court with the unilateral authority
to remove jurors during the course of deliberations. Prior to that time, Rule 23(b) required the
consent of all parties in order for the trial court to dismiss one or more jurors, and to allow the
remaining jurors to proceed to a verdict. As explained in the Note of the Advisory Committee on
the Federal Rules of Criminal Procedure ("Advisory Committee"), the 1983 amendment was a
response to cases in which, after a trial of significant length and involving substantial expense, a
juror became "seriously incapacitated or [was] otherwise found to be unable to continue service
upon the jury." The amendment provides an alternative short of mistrial in such cases, and it
does so without calling for the use of alternate jurors once deliberations have begun, an option
that the Advisory Committee expressly rejected.

Since the adoption of the 1983 amendment, federal courts have exercised their unilateral
authority to dismiss jurors during the course of deliberations for a variety of reasons. Often,
courts employ Rule 23(b) in cases, like those described in the Advisory Committee Note, where
a juror is incapacitated or has otherwise become unavailable during the course of deliberations.
See, e.g., Reese, (juror leaving for business trip); United States v. Wilson, (juror became ill);
United States v. Armijo, (juror in car accident); United States v. Molinares Charris, (juror was
"nervous and upset,” had been crying during deliberations, and had taken tranquilizer); United
States v. Stratton, (juror unable to deliberate on religious holiday).

"Just cause” is not limited to instances of juror illness or unavailability, however. Courts
have also found "just cause" to dismiss jurors who, although available and physically capable of
serving, are nonetheless found to be unable to perform their duties properly. In particular, Rule
23(b) dismissals have been upheld repeatedly in cases where the trial court found that a juror was
no longer capable of rendering an impartial verdict. These cases have involved instances of jurors
who felt threatened by one of the parties, see United States v. Ruggiero, (juror "disabled by fear"
after receiving what he thought was threat from defendant). Gotti v. United States; Casamento,
(juror fearful after daughter received threatening phone call), who are discovered to have a
relationship with one of the parties, or whose life circumstances otherwise change during the
course of deliberations in such a way that they are no longer considered capable of rendering an
impartial verdict, see United States v. Egbuniwe, (juror "might not be able to be fair to both
parties" after learning that girlfriend had been arrested and mistreated by police).

B. Nullification as "Just Cause" for Dismissal



30

Here, Chief Judge McAvoy identified a different form of bias as the primary ground for
dismissing Juror No. 5--one arising not from an external event or from a relationship between a
juror and a party, but rather, from a more general opposition to the application of the criminal
narcotics laws to the defendants’ conduct. In the court's view, Juror No. 5 believed that the
defendants had "a right to deal drugs." Based on what the court described as the juror's
"preconceived, fixed, cultural, economic, [or] social . . . reasons that are totally improper and
impermissible," the court concluded that Juror No. 5 was unlikely to convict the defendants "no
matter what the evidence was." Essentially, the judge found that Juror No. 5 intended to engage
in a form of "nullification," a practice whereby a juror votes in purposeful disregard of the
evidence, defying the court's instructions on the law.

We take this occasion to restate some basic principles regarding the character of our jury
system. Nullification is, by definition, a violation of a juror's oath to apply the law as instructed
by the court--in the words of the standard oath administered to jurors in the federal courts, to
"render a true verdict according to the law and the evidence." We categorically reject the idea
that, in a society committed to the rule of law, jury nullification is desirable or that courts may
~ permiit it to occur when it is within their authority to prevent. Accordingly, we conclude that a
juror who intends to nullify the applicable law is no less subject to dismissal than is a juror who
disregards the court's instructions due to an event or relationship that renders him biased or
otherwise unable to render a fair and impartial verdict.

We are mindful that the term "nullification" can cover a number of distinct, though
related, phenomena, encompassing in one word conduct that takes place for a variety of different
reasons; jurors may nullify, for example, because of the identity of a party, a disapprobation of
the particular prosecution at issue, or a more general opposition to the applicable criminal law or
laws. We recognize, too, that nullification may at times manifest itself as a form of civil
disobedience that some may regard as tolerable. The case of John Peter Zenger, the publisher of
the New York Weekly Journal acquitted of criminal libel in 1735, and the nineteenth-century
acquittals in prosecutions under the fugitive slave laws, are perhaps our country's most renowned
examples of "benevolent" nullification.

More generally, the very institution of trial by jury in a criminal case, as Judge Learned
Hand observed, "introduces a slack into the enforcement of law, tempering its rigor by the"
mollifying influence of current ethical conventions." This is so because, as Judge Hand
explained, "the individual can forfeit his liberty--to say nothing of his life--only at the hands of
those who, unlike any official, are in no wise accountable, directly or indirectly, for what they
do, and who at once separate and melt anonymously in the community from which they came. . .
. Since if they acquit their verdict is final, no one is likely to suffer of whose conduct they do not
morally disapprove . .. ."

As courts have long recognized, several features of our jury trial system act to protect the
jury's power to acquit, regardless of the evidence, when the prosecution's case meets with the
jury's "moral[] disapproval." Since the emergence of the general verdict in criminal cases and the
famous opinion in Bushell's Case, 124 Eng. Rep. 1006 (C.P. 1670), freeing a member of the jury
arrested for voting to acquit William Penn against the weight of the evidence, nullifying jurors
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have been protected from being called to account for their verdicts. Moreover, and in addition to .
the courts' duty to safeguard the secrecy of the jury deliberation room (discussed in greater detail
below), the several rules protecting the unassailability of jury verdicts of acquittal--even where
these verdicts are inconsistent with other verdicts rendered by the same jury in the same case,
United States v. Carbone, (recognizing link between upholding inconsistent verdicts and
protecting juries' power of lenity), --serve to "permit[] juries to acquit out of compassion or

compromise or because of their assumption of a power which they had no right to exercise, but to
which they were disposed through lenity."

But as the quotation from the Supreme Court's opinion in Standefer indicates, in language
originally employed by Judge Learned Hand, the power of juries to "nullify" or exercise a power
of lenity is just that--a power; it is by no means a right or something that a judge should
encourage or permit if it is within his authority to prevent. It is true that nullification has a long
history in the Anglo-American legal system. However, at least since the Supreme Court's
decision in Sparf v. United States, (holding that, while juries are finders of fact, "it is the duty of
juries in criminal cases to take the law from the court and apply that law to the facts as they find
them"), courts have consistently recognized that jurors have no right to nullify. Asa panel of the
Court of Appeals for the District of Columbia Circuit--composed of Chief Judge Spottswood W.
Robinson, III, Judge George E. MacKinnon, and then-Judge Ruth Bader Ginsburg--explained:

A jury has no more "right" to find a "guilty" defendant "not guilty" than it has to find a
"not guilty" defendant "guilty," and the fact that the former cannot be corrected by a
court, while the latter can be, does not create a right out of the power to misapply the law.
Such verdicts are lawless, a denial of due process and constitiite an exercise. of
erroneously seized power.

Indeed, as we noted above, the exercise of this de facto power is a violation of a juror's
sworn duty to "apply the law as interpreted by the court."

Moreover, although the early history of our country includes the occasional Zenger trial
or acquittals in fugitive slave cases, more recent history presents numerous and notorious
examples of jurors nullifying--cases that reveal the destructive potential of a practice Professor
Randall Kennedy of the Harvard Law School has rightly termed a "sabotage of justice."
Consider, for example, the two hung juries in the 1964 trials of Byron De La Beckwith in
Mississippi for the murder of NAACP field secretary Medgar Evers, or the 1955 acquittal of J.W.
Millam and Roy Bryant for the murder of fourteen-year-old Emmett Till--shameful examples of
how "nullification" has been used to sanction murder and lynching.

Inasmuch as no juror has a right to engage in nullification--and, on the contrary, it is a
violation of a juror's sworn duty to follow the law as instructed by the court--trial courts have the
duty to forestall or prevent such conduct, whether by firm instruction or admonition or, where it
does not interfere with guaranteed rights or the need to protect the secrecy of jury deliberations,
Although nullification may sometimes succeed--because, among other things, it does not come to
the attention of a presiding judge before the completion of a jury's work, and jurors are not
answerable for nullification after the verdict has been reached--it would be a dereliction of duty
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for a judge to remain indifferent to reports that a juror is intent on violating his oath. This is true
regardless of the juror's motivation for "nullification," including race, ethnicity or similar
considerations.

" Accordingly, every day in courtrooms across the length and breadth of this country,
jurors are dismissed from the venire "for cause” precisely because they are unwilling or unable to
follow the applicable law. Indeed, one of the principal purposes of voir dire is to ensure that the
jurors ultimately selected for service are unbiased and willing and able to apply the law as
instructed by the court to the evidence presented by the parties.

So also, a presiding judge possesses both the responsibility and the authority to dismiss a
juror whose refusal or unwillingness to follow the applicable law becomes known to the judge
during the course of trial. Rule 24(c) of the Federal Rules of Criminal Procedure provides for the
substitution of alternates for "jurors who, prior to the time the jury retires to consider its verdict,
become or are found to be unable or disqualified to perform their duties." Surely a juror is
"unable or disqualified," for purposes of this rule, who is intent on nullifying the applicable law
and thereby violating his oath to "render a true verdict according to the law and the evidence."

C. Jury Secrecy and the Investigation of Alleged Juror Impropriety

The extent to which a presiding judge may investigate alleged juror bias or misconduct
differs depending on when the investigation takes place. In particular, and as we explain below, a
district court's authority to investigate allegations of juror impropriety necessarily becomes more
limited once the jury has begun to deliberate. Once a jury retires to the deliberation room, the
presiding judge's duty to dismiss jurors for misconduct comes into conflict with a duty that is
equally, if not more, important--safeguarding the secrecy of jury deliberations. This conflict is
especially pronounced here, where the alleged misbehavior is a purposeful disregard of the law, a
particularly difficult allegation to prove and one for which an effort to act in good faith may
easily be mistaken. '

In the instant case, the defendants do not directly challenge the proposition that a juror's
refusal to follow the court's instructions on the law may be a proper basis for removal under Rule
23(b), but they do contest the court's finding of fact that Juror No. 5 was unwilling to apply the
law as instructed. The defendants contend that the record provides ample evidence to
demonstrate that Juror No. 5 simply remained unpersuaded by the Government's case. In
addition, two of the defendants argue that the very procedures employed by the district court to
investigate reports of Juror No. 5's misconduct--the two sets of in camera interviews with
members of the jury (in the absence of counsel and, on at least the first occasion, over the
objection of defense counsel)--are themselves grounds for reversal insofar as they unduly
intruded into the jury's deliberative process.

1. Safeguarding the Secrecy of Jury Deliberations

Courts face a delicate and complex task whenever they undertake to investigate reports of
juror misconduct or bias during the course of a trial. This undertaking is particularly sensitive
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where, as here, the court endeavors to investigate allegations of juror misconduct during
deliberations. As a general rule, no one--including the judge presiding at a trial--has a "right to
know" how a jury, or any individual juror, has deliberated or how a decision was reached by a
jury or juror. The secrecy of deliberations is the cornerstone of the modern Anglo-American jury
system. While jury secrecy, like rules insulating jury verdicts of acquittal from prosecutorial
challenge, necessarily serves to permit nullification to occur, its primary contemporary purpose
lies elsewhere. Courts and commentators alike recognize that the secrecy of deliberations is
essential to the proper functioning of juries. It is well understood, for example, that disclosure of
the substance of jury deliberations may undermine public confidence in the jury system, and
poses a threat to adjudicatory finality. Especially troublesome is the danger that such disclosure
presents to the operation of the deliberative process itself. As one commentator has observed:

Juror privacy is a prerequisite of free debate, without which the decisionmaking process
would be crippled. The precise value of throwing together in a jury room a representative
cross-section of the community is that a just consensus is reached through a
thoroughgoing exchange of ideas and impressions. For the process to work according to
theory, the participants must feel completely free to dissect the credibility, motivations,

* and just deserts of other people. Sensitive jurors will not engage in such a dialogue
without some assurance that it will never reach a larger audience.

“Freedom of debate,” as Justice Cardozo wrote, "might be stifled and independence of thought
checked if jurors were made to feel that their arguments and ballots were to be freely published
to the world."

The jury system incorporated in our Constitution by the Framers was not intended to
satisfy yearnings for perfect knowledge of how a verdict is reached, nor to provide assurances to
the public of the primacy of logic in human affairs. Nor was it subordinated to a "right to know"
found in the First Amendment. The jury as we know it is supposed to reach its decisions in the

mystery and security of secrecy; objections to the secrecy of jury deliberations are nothing less
than objections to the jury system itself.

Today, it is common--and entirely appropriate--for a conscientious trial judge to advise
jurors against disclosing the substance of their deliberations after the end of a trial. At times,

courts quite properly go further than this to protect the secrecy of deliberations, imposing strict
limitations on what jurors are permitted to disclose.

2. Investigating Alleged Juror Misconduct During Deliberations

Protecting the deliberative process requires not only a vigilant watch against external
threats to juror secrecy, but also strict limitations on intrusions from those who participate in the
trial process itself, including counsel and the presiding judge. A court must limit its own
inquiries of jurors once deliberations have begun. As the district court observed in the instant
case, the very act of judicial investigation can at times be expected to foment discord among
jurors. In particular, a presiding judge is limited in the extent to which he may investigate the
reasons underlying a juror's position on the merits of a case. The mental processes of a
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deliberating juror with respect to the merits of the case at hand must remain largely beyond
examination and second-guessing, shielded from scrutiny by the court as much as from the eyes
and ears of the parties and the public. Were a district judge permitted to conduct intrusive
inquiries into--and make extensive findings of fact concerning--the reasoning behind a juror's
view of the case, or the particulars of a juror's (likely imperfect) understanding or interpretation
of the law as stated by the judge, this would not only seriously breach the principle of the secrecy
of jury deliberations, but it would invite trial judges to second-guess and influence the work of
the jury.

Where, as here, a presiding judge receives reports that a deliberating juror is intent on
defying the court's instructions on the law, the judge may well have no means of investigating the
allegation without unduly breaching the secrecy of deliberations. There is no allegedly
prejudicial event or relationship at issue, nor is the court being asked to assess whether a juror is
so upset or otherwise distracted that he is unable to carry out his duties. Rather, to determine
whether a juror is bent on defiant disregard of the applicable law, the court would generally need
to intrude into the juror's thought processes. Such an investigation must be subject to strict
limitations. Without such an inquiry, however, the court will have little evidence with which to
make the often difficult distinction between the juror who favors acquittal because he is
purposefully disregarding the court's instructions on the law, and the juror who is simply
unpersuaded by the Government's evidence. Yet this distinction is a critical one, for to remove a
juror because he is unpersuaded by the Government's case is to deny the defendant his right to a
unanimous verdict. In a case involving a juror's own request to be dismissed from duty because
of what the prosecution interpreted to be an unwillingness to apply the law as instructed, Judge
Mikva, in an opinion joined by Judge Bork and Judge Douglas H. Ginsburg, observed:

[A] court may not delve deeply into a juror's motivations because it may not intrude on
the secrecy of the jury's deliberations. Thus, unless the initial request for [a juror's]
dismissal is transparent, the court will likely prove unable to establish conclusively the
reasons underlying it. Given these circumstances, we must hold that if the record
evidence discloses any possibility that the request to discharge stems from the juror's
view of the sufficiency of the government's evidence, the court must deny the request.

We adopt this rule as an appropriate limitation on a juror's dismissal in any case where
the juror allegedly refuses to follow the law--whether the juror himself requests to be discharged
from duty or, as in the instant case, fellow jurors raise allegations of this form of misconduct.
Given the necessary limitations on a court's investigatory authority in cases involving a juror's
alleged refusal to follow the law, a lower evidentiary standard could lead to the removal of jurors
on the basis of their view of the sufficiency of the prosecution's evidence.

Consider a case where, for example, a strong majority of the jury favors conviction, but a
small set of jurors--perhaps just one--disagrees. The group of jurors favoring conviction may
well come to view the "holdout” or "holdouts" not only as unreasonable, but as unwilling to
follow the court's instructions on the law. The evidentiary standard that we endorse today--that
"if the record evidence discloses any possibility that" a complaint about a juror's conduct "stems
from the juror's view of the sufficiency of the government's evidence, the court must deny the
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request"--serves to protect these holdouts from fellow jurors who have come to the conclusion
that the holdouts are acting lawlessly.

We recognize that this standard--buttressing the core principle of the secrecy of jury
deliberations--leaves open the possibility that jurors will engage in irresponsible activity that will
remain outside the court's powers to investigate or correct. It is an imperfect rule, no doubt, but
one fully consistent with our history and traditions, in which the judge's duty and authority to
prevent nullification and the need for jury secrecy co-exist uneasily. We recall, too, that "the jury
system has worked out reasonably well overall, providing 'play in the joints' that imparts
flexibility and avoids undue rigidity. . . . acting as a 'safety valve' for exceptional cases, without
being a wildcat or runaway institution," Dougherty, 473 F.2d at 1134, and that our ultimate goal
at trial is fairness and substantial justice--not perfection. Where the duty and authority to prevent
defiant disregard of the law or evidence comes into conflict with the principle of secret jury
deliberations, we are compelled to err in favor of the lesser of two evils protecting the secrecy of
jury deliberations at the expense of possibly allowing irresponsible juror activity. Achieving a
more perfect system for monitoring the conduct of jurors in the intense environment of a jury
deliberation room entails an unacceptable breach of the secrecy that is essential to the work of
juries in the American system of justice. To open the door to the deliberation room any more
widely and provide opportunities for broad-ranging judicial inquisitions into the thought
processes of jurors would, in our view, destroy the jury system itself.

We recognize that the standard that we endorse today had not been articulated as part of
the law of this Circuit when the district court in the instant case ordered Juror No. 5's dismissal.
But in view of the risks, described above, inherent in the application of a lower standard, we
cannot uphold the dismissal. Juror No. 5 said nothing to the court to indicate that he was
unwilling to follow the court's instructions. On the contrary, he assured the court that his vote
was based on his view of the evidence: "I want substantive evidence against them . . . and I want
to know that it's clear in my mind beyond a reasonable doubt."

We need not reach the question of whether the court's inquiries were themselves
sufficiently intrusive to constitute reversible error. Moreover, we do not decide here whether it
would have been within the district court's discretion to dismiss Juror No. 5 for his distracting
behavior after the first round of in camera interviews but before the jury began its deliberations.
Finally, we do not suggest, much less hold, that a juror's disruptive behavior--his reported
"hollering," threatening to strike a fellow juror, or feigned vomiting--could not serve as grounds
for dismissal, but we conclude that, in the circumstances presented here, the juror was removed
largely for his allegedly nullifying behavior.

D. Removal to Break Jury Deadlock

Several of the defendants urge that there was a separate source of error in the district
court's decision to dismiss Juror No. 5. They argue, specifically, that the court removed the juror
as a means of achieving a unanimous verdict. Having concluded that the district court erred by
dismissing Juror No. 5 without the requisite evidentiary basis, we need not decide whether the
record reveals an intention on the part of the court to remove Juror No. 5 as a means of achieving
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jury unanimity. We address this issue briefly, however, merely to note that, as the law of our
Circuit makes clear, a district court may under no circumstances remove a juror in an effort to

break a deadlock.

Accordingly, we vacate the judgments of the district court and remand for a new trial.
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