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Transeript of Proceedings of Pre-Trial Conference—Tiled
Qetober 30, 1951

APPEARANCES !

Ilon, Walter A. Huxman, Judge, United States Court
of Appeals, Tenth Cireuit,

Hou, Arvthur J. MelloH, Judge, United States District
Conrt, Distriet of Kansas.

Charles S. Seott, Topeka, Kansas; John Scoft, Topeka,
k Kansas; Charles Bledsoe, Topeka, Kansas; Robert 1., Car-
for, New York, New York, und Jack Greenberg, New York,
New York, Appeared an hehalf of Plaintiffs,

Lester M. Goodell, Topcka, Kausas, and George M.
Brewster, Topeka, Kanusas, Appeared on behalf of De-
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fendants, Board of Fducation, Topeka, Shawnee County,

Kansas, et al
Harold R. FPatzer, Attorney General, State of Kansas,

by Willis H. McQueary and Charles H. Hobart, Assistant
Attorneys General, State of Kansas, Topeka, Kansas, Ap-
peaved on behalf of State of Kansas,

Harold Pittell, Official Reporter.

s Ty BTt T S

[fol. 20] Be it remecmbered, on this 22nd day of June,
A.D. 1951, the ubove mafter coming on for hearing before
Honorable Walter A. Iluxman, Judge, United States Court
of Appeals, Tenth Cirenit and Hono able Arthur J. Mellott,
Judge, United States Distriet Court Distriet of Kansas,
and the parties uppearing in person andsor by counsel, as
heveinuhove set Torth, the following proceedings were hadl:
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Judge Melloit: Do you have the appearances, Alr. Re-
porter?

The Reporter: Yes, Your Honor.

Judge Huxman: Gentlemen, the purpose af this session
this morning ix {a hold a pre-trial conference o sec whether
we enn simplify the matters and what can be agreed to
hefore we go to trial next Monday.

Judge Mellott has called my attention fo Rule 16, 1t
provides for conference to simplify the issues, whether
there is any uccessity for amendments to the pleadings
and ta inquire into the possibility of obtaining admissions
of fact concerning which there can be no dispute, limita-
tion of the number of expert witnesses, the advisability
of a preliminary reference of the {ssues to a master for
findings and any such other matters as may simplify the
jssnes at the time of the trial.

All the parties have entered—are in court and lave
filed pleadings; that is true of the State of Kansas, is it
not?

Mr. McQueary: It is, Your Honor.

Judge Huxman: Is there a desire on the part of any-
body to amend the pleadings in any manner; any necessity
for amendment of pleadingst?
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r. Charles Seott: Yes, il the Court please. We have
one amendment we desire to make,

[fol. 22] Judge Mellott: To what paragraph?

\r. Charles Seott: Paragraph 3, sub-paragraph (a)
of the plaintiffs’ amended complaint.

My, Goodell; What was that again?

A Charles Seott: Pavagraph b, suh-pavagraph (a).

Judge Huxman: Parvagraph o whit !

Alr, (havles Seott: Paragraph d(a).

Judge Mellott: Let me orient wysell and Judge Hux-
man.  Did you file a complete amended complaint!

My, Chavles Neott: No, =ir,

Judge MeHott: You filed an ariginal complaint,

r Charles Seott: And an amewded complaint and——

Judge Melott: And then in the amoended complaint—
ihere wig i amendment 1o the mnended complaint,

. Goodell: T interpret that they did file-—

Judze Mellotts You did tile an amended complaint on
Areh 220, didu’t you!?

M Chiarles Reotts Yos,

Judge Melolt: The motion to make more definite was
addressed 1o that amended complaint.

ol 23] Mr. Charles Seott: That is correct,

Judee Mellott: Aud then you filed an amendment  to
the amended complaint, nnder date ol slay 20th, did yeu
nat !

A, Charles Seott: That is covveet, sir,

Judge Huxman: What do you desire presently?

M. Charles Seott: We desire to correct the xtatunte of
AR08 of the eneral Statutes of 1935 and the supple-
ments thereto.

Judee Mellott: Let me get this in the pleading here.
You are now falking about your oviginal amended com-
plaint, arven't you.

My, Charles Seott: The original mnended complaint,

Judge Melloft: And you say yon want to refer to para-
praph 5 of that,

My, Charvles Seott: d(a).

Judgo Mellott: H(n). Your amendment ix what; you
want to wake referenee to the General Statutes of '49 in-
stoad of 1933, is that what vou are saying?
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\lr. Charles Seott: We also want to make reference to
the General Statutes of 1949 and also strike therefrom See-
tion 72-1809 uwud insert therein 721724,

Judge Mellott: T2-1724.

Mr. {'harles Scott: That is correct.

[lol,24] Judge Mellott: And does that read, then, that
that is the General Statutes of Kunsus for 19491

Mr. Charles Seott: That is correct.

Judge Melloti: You wish to leave out the words, *fand
supplewents therelo.”’

. Charles Seott: Yes, wo can take that out, that’s 1rue,

Judge Mellott: Let ne see it T understamd what you are
doing. Paragraph 5(a), as amended, now reads: ‘‘De-
fondant, Board of Eduention, is under a duty to enfovee
ihe scehool Iaws of the State of Kansas (General Statutes
of Funsays, 1949, Section 72-1724) 7, is that the amendment
vou are making?

I+, Charles Seott: That is correef, sir.

Jwlze Mellott: Any other amendments?

A Charles Seofts That ix all we have,

Judge ITuxman: Any objections to that? No objevtions:
the nmendment will he—

\lr. (oodell: If T understand his point, lie cited in liin
anended complaing, which he now desires to correet, o
stafute which applies to cities of second elass, erroneously
when he intended to use—so we have no objection.

Judge Iuxman s All vight; the amendment will be ordered.

Judge Mellott: The Court will make the amendment by
[fol. 23] interlincation.

Judge Huxwan: Any other amendment te the pleadings?

\[r. Goodell: We have noue, Your Honor,

Judee Huxman: No further amendments to any of the
pleadings,

\[y. Bledsoe: Tf the Court please, at this time I woull
like to inform the Court we have two attorneys who are
Diterested in thix ease with the plaintiffs, and they arve
here now, and T would like to present them to the Court
at this time.

Judge Huxman: I will ask Judge Mellott to handle that
beenuse he knows Taw that matter is handled,

Judue Mellott: Very well. You may introduce them, if
vou will, and tell me who they are.
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Afr. Bledsoe: They would like 1o he admitted for the
purpose of this case only.

Judge Melott: Present them,

\r. Bledsoe: It the Court pleise, thiis gewtleman here is
Robert Carter, from New York. filix, gentlowoen, is Judgpe
1Taxman of the Tenth Civenit Court of Appeals; the genile-
gt ovoer here is Jack Greenbory, of New York, and this ix
Judge Aiclloft of the Distriet of Kapsas Pederal Court

Judge Mellott: Ave these wentlemoen members of the bar?
|fol, 26] Mr, Bledsoe: They are.

Judge Mellott: In what statet

My, Bledsoe: New York.

Judge Mellott: In wood standing

Mr. Bledsoe: They arve.

Judge Mellott: And are they moanitted 10 practice in
tederal courts and courts sueh as 1= i (heir home jurisdie-
fion?

A\lv. Bledsoe: They are,

Judge Mellott: Never Loon disha vl You voueh Tor
{hent,

My, Bledsoe: I do.

Juwdge Mellotl: Without furthier formality, then, they
will he pevmitied to appear ax comnxed, along with the othey
gentlemen who presently appear as counsel in this ease,
Thank vou, genflemen: you may he seated.

Judge IMuxman: Unless there ix something clse proe
lminary, we might—m

e, Carter: Your Tonor, if T may, 1 would like to raise
ane point, T don't think au amendment wonld be necessary
to our pleadings, hut we orroneously refer to selion ili=-
tricts in Topeka, where it should be **torritoriex™’, and we
were going 1o make a stipulation with the defendants that
they ave tevritorvies rather than districta—aud there is one
srhool distrief.

[fol.27] Judge Huxman: T think that is covered,

ALy, Carter: T just want o he sure.

Judge Mellott: T suppose, i€ necoxxary, for all proper
purnposes in this case, {he Court ean consider that where
vou nse the word cdistriet' in your pleading. that really
what vou arve referring to i« topritorios. T helieve T sug-
gested that at an enrlier proceeding here. Tt wasmy under-
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standing Topeka was one school distriet, so you were re-
forring to territories,

Judge Huxman: There is one other matter that might
come up during the trial—at least I think the Court might
want 1o make inquiry-—will either or any of the parties to
this litigation want to use expert witnesses?

Ay, Carter: Well, Your Honor——

Judge lluxman: For what purpose{

W Carter: We want to use expert withesses for the
weneral purpose of showing that the segregation, which is
the issue in the case, the segregation of the plaintiffs and
of the class they represent in the negro sehools is in fact o
deninl to them of their right to equal educntionnl oppor-
tunities, that they are nof getting cqual educationul
opporlunities by virtue of that, That is the purpose of
ounr expert festimony,

Judge Huxman: Will there be any opposition ta expert
witnesses?

[fol, 28] Mvr. Goodell: The

Judge Huxman: —the use of expert witnesses by the
plaintiffs?

ALv, (Joodell: The way the guestion wus statwed, wo will
cortainly objeet to that, We think that is n question of law.
1, af course, don't know what turn it will {ake.

Judge Hnxman: Well, the question of whether such tosti-
mony ix competent, does not need to be decided at this tine,
The purpose of this inquiry is to ascertain how many such
witnesses vou will request and whether there shall be a
Lwit.  ITow many witnesszes do you gentlemen desire on
that question, assuming that the Court rules it is cotnpetent,

\fr. Carter: Well, Your Honor, T think that we were not
cortain of 1he exaet number but approximately nine, We
have approximately nine or ten people who we want to call
who have made studies of this.

Judee Huxman: Well, the Court foels that nine witnesses
on that one issue is too many witnesses. In other wordls,
flio issue is whether segregation itself, T presume, is nol a
deninl of due procesy, irrespeelive of whether everything
else is equal, to that furnished in the white schools, is that
not your general contention?

My, Carter: Yes, sir,

Judge Huxmaun: Because of the effeet it has upon the
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[fol. 207 mind, upon the student, upon his outlook; T pre-
sume that would be your position.

Mr. Carter: That is absolutely correct, Your Hoenor,

Judge Huxman : Could nine witnesses give diffevent testi-
mony, or would their testimony he largely the same?

Alr. Carter: T doubt that, Your Honor. G {estimony
will nat bie cumulative, Our purpose of getling these peoyde
was in order to give n rounded picture with respeet to the
i subject that we have just raised. Now, we will have some
witnesses who wilt testify as to fangible and phivsienl
inequalities also wmeny thoxe people, so that 1 think that
) it would he a great hardship to us if we were limited,
We have no intention of tmerely bringing on witnosses {0
he cumulative,

Judee Mellott: That is the thing the C'ourt thinks it should
avoid. We shonldn’t hiear nine witnesses testify cunnin-
tively even as oxperts, it seems to me, on the same thing.

M Cartor: I agree, but, Your Tlonor, we have no—we
are nol going to have duplication, Fach of the people that
we are asking to come herve to festify will handle a different
phase of this.

Judge Melloti: Then we should not Ximif you if that is

what you expeet to do.
{fol. 307 Jndge Huxman: The Court feels this way, that
s diffienlt For it af this time to see where nine witnesses
: conld testily on {his one subject, to nine different sots of
! facts, unvelated faets, but you may be right; we do not
| infend to deny vou the right to fully present your ease. The
('ourt, however, feels that after it has heard five witnesses,
expert witnesses, if the Court then feels that the witnesses
that vou are offering thevealter are merely duplicating what
has been said, an objection to their testimony on that ground
will be sustained. If, on the ofther hand, the festimony is
clearly different from what has heen given, why vou then
should have the right to present vour nine witnesses, Bul
at the end of five, the Clourt will certainly scrulinize the
testimony of the other four quite eavefully to see whether
it is duplication or additional testimony,

My, Carter: All right, sir,

Judge Huxman: Do vou gentlemen then stipulate that,
in any cvent, the expert witnesses whicl: you request will be
limited in nwmber to nine.
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\[r. Carter: Your Honor, frankly, our diffieulty in making
any stipulation like that is that Mr. Greenberg and I have
just gotten here from New York this morning abowt—-

Judge Huxman: This isn’t the first case af this kind you
were in. You were in the South (‘arolina case, weren't
{fol. 311 you?

My, Carter: Yes, siv; hut the thing is we haven’t really
had an opporiunity to go over this. T would not want o
make that stipulation. What 1 will sny ol what Your
Lonor has ruled is that after five, you will serufinize what-
ovor testimony we present for duplication, and we will
cortainly attempt 1o avoid that, but I wouldn’t want to say
that we wonid ounly have nine.

Judge Huxman: That was your statemont in responsce,

ALy, Carter: T said approximately: 1 didn't want to he
tied down to that number at all.

Judee Mellott : How much leeway do vou want?

Ve, Cavtor: Well, T fraukly think that we won’t have
maore than nine, but I just would prefer not to he tied down,
1 wii not going to, helieve me, Your Honor, we are not going
to parade a lot of wiinesses here merely to keep you tied
down,

Afy. Goodell: Tt would he under ninely, wouldn' it?

Ale, Cavters T will he under fifteen.

Mr. Goodell: Nine to ninefy.

Judge Huxman: It would be the ordor of the Court thai
expert witnesses on hehalf of the plaintift, in the first
[fol. 321 instance, will be limited to five, hut it at that
point the plaintiffs have additional witnesses which they
fool have festimony to offer which has not heen covered hiy
these five, they will not be denied the right to present thal
testimony, it that correct, judge?

Judge Mellott: Yes, at thix time, I think,

Judze Huxman: But that after five have heen heari,
the Court will reserve the right to reject any further evi-
denee if it should feel that the evidence that is heinyg offered
1« eumulidive and not additional to what the first five have
testified, is that fair to you boys?

In view of the fact that there has been a statement thatl
plaintiffs will offer expert witnesses on this subject,

asswning that the tesfimony will be received, will the de-

5 n

T SR I SR S M T VR A B R L




SRR LA ST NSRS L 5 A LRh S e D TR AR S s SRR AL AT

fendants, or any of them, want to on their part offer expert
testimony along this same linel

Mr. Goodell; Well, I am a little al a handicap of know-
ing exaclly what their line is. They mention there is to be
testimony trom experts, as 1 anderstood it, on some physical
facts which,'of course, 1 don’t know what they ave referring
to except I take it to mean that inleriority to—as {o sonw
—somefhing relating to the rchool system and, of conrse,
if that comes up, we will probably want to rebut that, not
with experts, L don’t think,

[tol. 331 Judge Huxman: Judge Mellott—

My, Goodell: As to the other pluse which 1 understand
is the psychological aspect and wociological, until 1 huve
heard their testimony, 1 am at a loxs {o know whether we
will want to rebut it or ultempt to rebut it,

Judge Mellott: Well, would it not he praper if the Court
thought in tevms of the san: busie promise that in the event
: you do decide to offer experts rebutting the festiniony of
the plaintiffs’ experts, that a lwitation somewhat alouy the
fine suggested by Judge Huxman to the plaintiff should,
likewise, apply {o you,

Nr. Goodell; I certainly think so.

Judge Huxman: All vights that will be the arder of the
Court at this time.

Now, is there anything else, gentlemen, as to prefiminary
matters {hat we wani to discuss before we go into these
requests for admisgions. Anything else that might be help-
ful in shaping the issues, shortening this {rial,

I may state for myself, as a meniher of this conrt, thal i
would certainly he my purpose to afford the parties a full
and complete hearing and an opportunity to present the
| issues fully and completely but, on the other hnnd, I wonld
he very loathe to just permit the introduction of a grent
mass of testimony for any purpose whatever that hax no
hearing upon the issues; it merely prolongs and drags eul
{fol. 341 this trial,

Anything clse preliminary? Do vou eare fo say anything
more?

Judge Mellott: T am quite sure Judge Hill and I concur
entirely as 1o what you have just gaid, though my authority,
of eourse, to apeak is only to speak for myself.

Judge Huxman: In a preliminary confevence, Judge
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Mellott, to bring you up to date, purely informal, with aitor-
neys for the plaintiifs and the defendants, 1 suggested thal,
as & preliminary to this pre-trial conference, cach side pro-
pare requested admissions of fact and serve them on the
other side.

Judge Melloti: T am sure that was quite elptul.

Judge Huxman: We have tiat here this morning aud,
i thore is nothing Lurther, suppose, gontlemen, we proceed
to see how many of these requests we can JEPee PO

We will take up the defendants’ requests for stipulations
first.

No. 1 is a request for an ngreement that the ity of
Topela, Kunsas, constilules one sehool distriet,

ALy, Carter: We agree.

Judge Tuxman: That ix agreed to.

Judge Mellott: Thank you, gentloamen,
1fol. 351 Judge Huxman: Reguest No, 2:

‘Phat defendants have designated within the City of
Topeka, Kausas, eighteen territories and in each of these
territories have established and maintain a public clemen-
tary school for white chillren only; in addition thereto
defendants have established and maintain in e iy of
Topeln, Kansas, four soparnpie clementary schools for
coloved children amd” attendance af these four schools ix
restrieted 1o coloved children, Txhibit A, which is wmade
a part hercof by reference, is a map of {he City of Topekan
and adjueent {errilories nitached to Topeka School Districl
for schogl purposes only, Said Fxhibit A correetly desig-
nates 1he school ferrifory for white sehiools tor the City
of Topekn, Kansas, Snid map also designates the four
colored schools, which are Ruchanan, MeKinley, Monree
and Washington, Coloved cchool children in the ity of
Topeka, Kansas, may attond any one of these four coloretd
<cliools, andt the choice of sehools ia made by the colored
<chool children ov theiv parents. The territory colored hiue
on Exhibit A represents areas not within the City of Topcka
pxcept for school purposes, and children residing in anid
aroas attend sehools in the Cify of Topeka, Kansas.’

Now, hefore yon make any request, Judge Mellott has
not seen Fxhibit YA As a preliminary guestion, may
T ask, Mv, Goodel}, who prepaved that exhibit?
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[fol. 36] Mr. Goodell: The clerk of the Topeka Board of
Bducation,

Judge Huxman: Do vou vouch for its territorial correci-
ness el intogrity?

My, (Joodell: Absolutely.

Judee Huxman: Al right. With that preliminary state-
ment, is there any objection o the admission requested in
roquest No, 272

My, Carler: Well, Your Honor, this is the first—1 think
we have no ohjection on Kxhibit ¢ A™, but going over on to
pige 2—about the fifth line from the top—--

Judge Huxman: Fifth line fram {he top on page 2,

M. Carter: “and the chotee of scheols is made by {he
colored sehoal ehildren or their purents,” T should think
we have to gel more information on that hefore we could
agroe. Wilh that exeeption, we will agree.

Mr, Goodell: For elarity, what iz meant there, of course,
is cholee of which of the four coloved schools, It doesn’t
mean to say

Mr. Carter: I s n guestion in our minds as to whether
thut is truoe.

Judge Husman: Do vou have fostimony fo the effect
that that is not frue?l

My, Carter: We may.

[fol. 371 Judge Huxman: You may.

AMre. Cavter: Yos, sir,

Judge Tuxman: Well, do you have reasons to helieve
that it is not true!

Mr. Carter: Well, the only thing 1 can ray at this time,
Your Honor, is that up to—as far ax this i concerned, we
have to know—we would have to make a litfle further in-
vestigation on this ourselves, We might stipulate, agree,
that {his ix true by Monday, but T den’t think we can do it
today.

Judge Huxman: All right. T just feel this way, that
theve ought to he a perfeet willingness on the part of hoth
parties to freely and frankly agrvee fo faets concerning
which there just can’t he any dispute. Now, il there ix a
question about a faet, that should not he agreed fo, of
course, hul yvou have loeal coloved counsel here who no
doubt went to schools here, these segregated schools,
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Mr. Carter: That is—

Judge Huxman: Do vou agree to the request with the
exception of that portion starting—with this exception:
“olored school elildren in the Cily of Topeka, Kansas,
may attend any one of these four colored schools, and the
choiee of schools is made by the colored school ehildren or
their parents.'’

My Carter: Al we rejoct is of the choice,

[fol.38] Judge Huxman: Do you agree to everything
but that?

Mr. (farfor: Wo agree with the first part of the state-
ment, Al we don’t kirow about is the choice.

Judge Huxman: T am just taking the one sentence. 1
don’t like to divide o sentence. You want to reserve the
agreement to that uniil Monday,

M, Carter: Yoy, wir,

Jodge Huxman: And, in the weantime, vou will make
an investigation and if you find that that is a fact—-

Mr Carter: We will agree to it.

Judge Huxman: Mr, Seolt, you have heen a resident of
Topcka all your life,

Mr, Chavles Seott: Yos, sir.

Judge Huxman: Arve you able to say whether that is or
is not a fact as the schools are administered,

My, Charles Seott: Qualified, Your IHonor. We are al-
lowed 1o go 1o the schoels that ave closest to our home,
Now, whether or nof the sehool hoard has any control over
that or not, T don™t know, hut, as n practieal matteyr, natu-
rally, the colored students wo to the sehool elosest to their
home.

Judge Huxman: I tell you what T wish yon would do with
vour New York counsel. T wish yvou would have a confer-
[fol. 397 ence with the members of the sehool hoard hetween
now and Monday and ask them if a colored student wantx
to attewd any one of these four schools whether there is
any restriction upon his right to do so.

Mr. Charles Seott: T will do that, Your Ionor.

Judge Huxman: And then come in Monday morning——

Mr. Geodell: Of course, my information ecame from the
hoard and the administrative officers on all these matters.

Judge Huximan: They should have the right to get that
information themselves,
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It is agreed, then, that request for admission No. 2 is
argeed to with the exeeption of that portion which has just
been reard hy the Clourt and, ax to that portion, inquiry will
be made by Monday and a stutement by eounsel for plain-
{iffs will be made then as to whether they agree 1o that por-
tion which is presently eliminated.

We will take up No. 3:

“That the =ame enrriculum is used in the clementary
colored schools in the Cily of Topeka, Kansas, as is used
in the elementary white schools in said eity,”

Mre, Carter: Afier conferenee, Your Ilonor, we cannot
stipulute to that,

{fol. 40]  Judge Haxman: Do vou elaim that that is not so?

My, Carter: Woe would change in the first senienee whove
it reads, ‘'That the same currienla is used', we would
change that to *preseribed ™’ us long as currienla is under-
s{ood ta mean courses of study,

Juwdge Muxman: That is whal the curricula means, 1su't
it, courses of study,

M, Goodell: That is what 1 intended by it.

Mre, Carter: I am not surve,

Judge ITuxman: Do you have a different meaning of
curricula?

Br, Carter: Yues, siv,

Judge ITuxman: Is there any ohjection to the elimination
of the word *‘enrvienln” and the substitntion of {he
“studies are used*'?

My, Cartor: “Preseribed’ is what we want to use.

Judge Huxman: That wouldn™ be any admisston. The
question is, is it actually used, that is the fest,

My, Carter: We are advised that that is not true, Your
Honor,

Judge Huxman: How!?

[fol. 411 Mur. Carter: We at this tahle don’t feel that we
can stipulate to thnt at this tine.

Judge ITuxman: Well, do voun intend to offer evidence
to show that that is not so?

Mr. Carter: Yeg, sin

Judge Huxman: In whatl respeet do you contend that
there is a difference?

] My, Clarter: Well, there are several things that I have
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right now at my fingertips that T can indicate. One is that
there is a difference in terms of the special teachers and
the special—there are special teachers that are used at the
White schools, No special teachers or special conrses for
certain ¢lusses of the student body are at the Negro School,

Judge Huxman: The teachers have nothing to do with
the courses of study!

Mr, Carter: Yes, sir. They have setl up, as we under-

stand it, Your [onor, set up al the White school n speeial
conrse of siudy Tor ehildven who are somewhat retarded
wlho are nof able to come up to the part of their elassz. Now,
no such conrse is available at the Negro sehool. We also
lave a guestion right now as te whether even though the
game courses of study nre preseribed, nnd we fthink (hat
we have evidenee to show that it is not nsed, that this is
not followed out at the Xegro school gonorally,
(ol 42]  Judge Huxman: Mr. Goodell, what do you say
with regard {o the statement that special courses preseribed
in white schools for sub-normal ehildren are not in colored
sehools?

My, Goodetl: Tdow’t think that is curricuda that is speein
—ithai comes under o hoading later in our brief abont spe-
cinl serviees which they cover in paragraph 8, which 1 don't
think is embraced in the guestion of euvricnla.

Judge Mellott: T am wondering if you gentlemen perhaps
are in dispute primarily about the definition of {he word
eurrieula.” T wonder if that is your difficulty.

AMr. Goodell: T think—my interpretation of it and the
nse Tintended is the—as menning the subjeets taught, pro-
grams uzed in the sehool and the subjeets tauzhi, conrses
of study.

Judge Mellott: Well, do vou wish to rephrase it so that
it does Hmit it to those partienlar terms?  Mayhe vour
adversary will ngree if you rephrase it,

Mr. Goodell: T am willing to ehange i, Your 1lonor, hy
striking out the word “*currieunln’* and substituting there-
for “*that the same course of study "~ ‘courses of study '’

Judge Mellott: T suggest that counsel for the plaintiff
give attention to what is heing said.

[fol.43] Ar. Carter: Yeos, sir,

Judge Huxman: He is suggesting that perhaps a change

in the word *‘eurricula’ might make this understandable
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s0 you do agree upon its meaning and perbaps get closer
to » =tipulation,

v Goodell: “That the sane course of study is used
in the elementary colored xchnals in the City of Topeka as
is w~ed in the elementary white sehools,” 1t will read,
Yorr Honor, my sugeested amendment.

Judee Haxman: Also keep inomidnd, genthanen, that
uner Mro Goodell's explauntion this spocial natier whiel
vou mentioned for ahnormal ehildren is not meant to he
included i bere, and the agreement to this stipulation
would not har von From =howing that some speeial services
ave rendered 1o white children that are not rendeved {o
colored children. With that statement, are you willing to
arree with thiw?

Mo Charles Seott: At thix thoe, Your Honor, 1 don't
think we are inelined to accept it.

Judge Molfott: Your assoeintes think they are,  They
say il you it it {o simply saying that the same vourse
al siudy ix used, that they dme't inve upy objeetion.

Mer. Charles Seatt: Well, this ix the reason, Your Honer
We have examined a greater portion of the currienla, as
preseribed by the selool hoard, and we have found 1hnt
[fol. 441 there are some differences, vertnin conrse of
studies are offered in some schools and are not offered in
s of the colored sehools, ind so 1 don't think woe arve in-
¢lined to aceepl it on those hasis,

Judge Huxman: (an you name a speeifie instanee?

Mr. Charles Scott: Yes, sir.

Judge Huxman: Al right, let's have i,

Me. Charles Seott: They have a conrse ontitled **Litora-
ture Apprecintion'' that 1s offered in the fFth and sixth
grades in several of the white =chools, mid it is nol offered
in one or two of the colored schools. Then you have——

Judge Huxman: Is that shown by the exhibits?

My, Charles Scott: Yos, sir,

Judge Tuxman: Al vield, What wonld vou sav to this:
Wonld you agree that the courses af study as outlined in
these exhibits—what are the exhibifs?

Mr. Charles Heott: If the Court please, now they
label

Judge Huxman: Ave the courses of studies 1hat are used.
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My, Charles Seott: They call it the sehool program, but it
appears to be the course of study.

[fol. 451 Judge Huxman: That ix quibbling about words,
isn’t it?

ALy, Charles Seott: Woljl—

Mr. Goodell: T awn wifling to limit that again, T am not
familiar with that matfer he points out—to have Horend,
«tThat the same course of study required by the Kansas''—
by law—"by the Kunsas ctatute is given,” T think what
he ix talking about is some oxtra-curvicular subjeet that
some toachers of their own volition give, like outside rend-
ing, veference textr, and so forth, rather than preseribed
conrse of study.

ALy, Charles Seott: No, T hex lo differ with counsel, This
is preseribed by the sehool hoard and sent down,

AMr, Goodell: T am tnlking abhount what the state lnw ve-
quires to be taught in our Kansas clementary publie sehonl
svstem.

(Colloguy was here had hetween counsel off the vecord.)

Mr, Qoodell: It we are going to have n lawsuil here and
pursue factual mquiry as to—as to school by school, of
which there are twenrty-two, we will be chasing down each
toxthook for outvide reading tha AMiss Jones way pre-
gerihe at Randolph which Miss Baker at another sehool
doesn’t like, and she proseribes another text for outside
[fol. 46] reading, Supposce they ave taking history; ane
likes this for outside reading and another toacher likes
another. That will frequently acenr.

Judge Mellott: Do you have a printed course of study !

Mr. Goodell: Absolutely.

Judge Mellott: Do youn have one?

My, Goodell: I have it attached as an exhibit heve, And
what T meant o convey and what T wmean hy this stipula-
tion and will veframe it

Judge Mellott: Where is it attached?

Ay, Brewster: Exhibit *F".

\r. (toodell: That the course of stndy vequired by our
Kansas statute is followed in all of the schools without any
distinction hetween the white and colored clementary
schiools. '
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(Colloguy was here had between counsel off the record.)

Judge 1uximan: Shall we then oliminate request No, 31

Mr. Goodel}: Let's pass that, Your Honor,

Judge Huxman: We will pass pecquest No, 3 and tuke ap
No.4:

«That 1he same zehool hooks are u=edd in the clementary
colored sehools in the City of Topeka, W ansns, ax are used in
[fol. 471 the elementary white schtools in said eity.”’

Is that not related to 3 and also covered by your exhibits?

Mr. Goodell: Yes.

Judge TTaxman: Shall we pass i?

Mr. Goodell: Yex, that is satisfactory,

Ay, Carter: Your Honor, we ave having one of our
expert witnesses, {hat is going to he a Tihrarvian, who 1s nt
the present time cheeking the holdings of all the schools,

Judge Huxman: Is what?

My, Carter: The holdings, the librayy holdings of nll of
the sehoolg, and we therefore ave nof—we ¢an’t——

Jadge Huxman: We passed .,

Alr, Goodell: T would like to amend, in view of his rve-
marks, I would like to amond that to vead, **The =une text-
baoks ' '—¢* xchool texthooks ' '—so that it doesn't——-

Judwe Huxman: All right, had will he pormitted,

Judge Mellotl: Do you agree that the sane fexthooks are
used ?

A Carter: 1 think we will agree.

Judge Mellott: Very well.

Judge Huxman: Did you, Mr. Reporter, got vequest No.
[fol. 4R] 4, as amended?

The Reporter: Yes, Your Honov,

Judge Huxman: We will tale No. 3:

fThat ench of the four colored elanentary zehoals in the
City of Topeka, Ruansas, is situnted in neighhorhoods where
the population is predominantly colored.

Afr. Jolm Scott: That is agreeable, Your Honor.

Judge Tuxman: That is agreed to.
Judge Huxman: No. 6:

“That transpovtation to and from sehool is furnished
colored children in the elementary schools of the City of
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Topeka, Kansas, without cost to said children or their
parents. No such trapnsportation is furnished white chil-
dren in the elementary schools of the City of Topeka.*’

1t would seem to e that 15 oither a fact op isn’t a fact,
Mpr. Charles Scott: We will agree to that,

Judge Huxman: All right. No.Gis agreed to.

No. T:

«hat the same services ave offered to colored aud white
elomentary schools by the school authorities of the ity of
Topeka, Kansas, except in the cuse of {ransportation, us
[fol, 401 set out in the preceding parag aph hereof.’”

Now, before you speak on {hat, T would like fo ask a pre-
Jminary question: I am not sure that 1 understand, Mr,
Goodell, what you men by the rume srpviess

M. Goddell: ©ean services like supervised play of the
clhildren at recess and noon period; T mean services of pub-
lie health, nursing, which is furnished  the elementary
schools, hoth white and colored alike: [ mean serviees that
are entailed in departinental hends calling on the ele-
mentary school systeny, such ns musie department, and giv-
ing supervision und adviee to the teachers. That is what 1
nmea.

Judge Huxman: Is there anything else that you include
in servieces?

Mr. Goodell: No, that is what T mean.

Judge Huxman: All right, And your request, requested
admission, that these services which you have mentioned
ave furnished both in the colored sehools and in the white
sehiools.

ALr. Goodell: That is correct,

Ay, John Scott: We don’t accept that, if Your Honor
please. I think that is a little too indefinite; we need a lit-
ile more definite and certain—-

Judee Huxman: That is tlie reason I asked you to state
[fol. 501 speeifieally the kind of services he had in mind.

Afr. John Scott: Yes, Your Honor, T understand that, hut,
as it stands in the stipulation at the present time, we
wouldn’t have a way of knowing.

Judge Huxman: The stipulation as it reads in the
printed record isn’t poing to be the record. The record
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that is made is a8 modified by the state ments of Mr. Goodell.
They are the ones that go into the recovd,

All vight; is that agreed to, then!?

Afr, Carter: That is agreeable, Your 1Tonor.

Judge Huxman: That is agrecable

Judge Mellott: Well, nre there an> other serviees that
either side thinks should he incorporited,  Now, 1 have in
my mind some three ov four serviee-, Now, iu ovder 10
make that complete, do you wixh 1o giov ux @ more detailed
or do you wish to add anvthing to tl= serviees which M.
Goodell has refevred to?

Mr. Carter: No, sir. We have one ient {hat T think I
spoke of hefore. T think that Mr Goo: bl indiented that it
wins f serv.ee, but he doosn™ inehude that v his special
sintements, The staremoent is satisfactory {ous,

Judge Molloti: Phe word *services’’ is pather big and
broad and all-inclusive.

Judge Huxman: OF course, it—all vight, {hat is agreed
[fol, 51] to, then, as modified by the explanation; the fur-
nishing of services as atated is agreed 1o

‘We will take up Neo. 8:

Phat the distance traveled by colored children in reach-
ing the schools they attend is not on the average greater
than the distance white children ave veguived to travel to
yeach the schools they attend.”

Mr, Carter: Well, Your Honor, I don’t think we want to
stipulate on this. T don’t think it has anything to do with
the case. I think it’s irrelovant.

Mr, Goodell: If the Court please, on that point, it i3
merely a mathematical proposition. That map, Exhibit
A" ghows the whole City of Topeka nnd territory out-
side of the eity is in blue, which is in Topeka for school
purposes. We have marked on the map, Exhibit “A*", each
school territory. It shows, of course, the physical facts
of distnnces which appear on this city map and ean be com-
puted. (bildren, in other words, living, for pxamplo—tak-
ing Exhibit ““A'—in the blue territory over here in the
corner {indieating) their school that they would have to g0
to, white children, would be Randolph, and all of that. Of
course the matter of various school distances are written in
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on the map—are identified. Of eourse to get at it any morv
aceurately, which would be almost an intolerable job, would
e to get each child that went to the city schools and get the
[fol. 52] actual distance travelled divided by the number of
children, and then yvou wounld get the average, and then
gel cach colored child and get the netnal distance divided by
nutuber of ehildrven, and then yon would have {he average.

Judge Husman: My, Goodell, T doubt whether the Conrt
would wnnt that kind of a stipulation agreed to. That
might be mathematieally correct when you take an outlying
territory. Now, to reach that result, you take tervitory that
is not in the city limits and that—-

Air. Goodell: T have done some computing with a muler,
and T have taken the sehool population of the varioux
schools, and I have faken distances in varlous different
tervitories, and I know that as a matter of faet, ii's a con-
servative statement, it's on the conservative side.

Judge Huxwan: Well, now you nwy he right, dmt |
wouldn't want this, as far as T am concerned ; T wouldn't be
content to have it established by stipulation that you cun
have four schaols in the City of Topeka for one group of
people and eighteen for another in that same terriferial
limit and yet those in the four sehoolx would not he reguirved
to travel greater (listances than the ¢hildren that have
cighteen sehools, Now maybe it's a fact, T don't know.

AMr. Goodells Keep in mind, Your Honor, that the colored
sehiools have heen, and that ix covered by priov stipulation
which is ndmitted, ave loeated in ueighborheods in each case
[fol. 53] which are prcdominantly coloved neighhorhoods;
consequently, you don’t have a situation in the case of
where four eolored schools have children living blocks—
thirty some blocks—away from ihe neavest sehool which
we—swhich daocs obtain in the case of many of owr white
sehoals—several of them——because of the population trends
in the southwest part of our city in the last few vears, par-
tienlarly since the war. We have had great population
trends out foward the west and southwest which has caused
the territory to be taken in for school purposes and, in some
cnses, aniexed tervitory, and has hronght about that xitua-
tion.

Furthermore, I—exeept for paragrapl %, when they make
that as one of their grounds for inequality, is the matter

TR P e WS et W




2L, Y1 Y| SO

-
-
-

of distance travelled or inaceessibility of {heir schools. 1
can’t see where that is too important because we do trans-
port them in every easc where they ask to be transported.

Judge Huxman: Now that is n conclusion which flows
grom what is done, and you misht be right on that, bul the
fact is a @ifferent thing, and Judge Mellott and T are in
agreement that the Court does not want the stipulation as
an admitted faet in this case.

Mr. Goodell: Would it add anvthing to it for me to have
some witness get on the stand and testify as to just what
the map shows and testify that the children do come from
[fol. 54] the torritories an shown hy the man, to the various
schools, Now, to muke anything—

Judge Huxman: Speaking for myself alone, Mr, Goodell,
as I pet—if 1 understand the effect of what you arve trying
to say, is that the average distances travelled by the white
children are as great as the average distance travelled by
the colored children.

Mr. Goodell: That’s right.

Judge Huxman: 1 wouldn’t be impressed with that in the
case at all, If the fact romained that a colored child over
here had to travel two miles and n numher of coloved chil-
dren had fo travel two miles hy virtve of the fact ihat there
weren't so many of them and you had an outlying distriet
of white children which brought their average travelied
distance to as great as the colored children had to travel, 1
still think it might be an imposition upon A colored child if
it had to iravel two miles whereas a white child did not
have to travel two miles.

My, Goodell: We will have an isolated case, When I talk
about travel, I say again, in the stipulations, have already
been admitted on that; that they ave furnished transporta-
tion so that travel doesn’t scem fo me as & vevy signifieant
issue.

Judge Huxman: That is a different matter.

Mr. Goodell: But, be that as it may, yvou still have iso-
[fol. 53] lated cases where a colored ehild may go twenty-
four blocks by bus.

Tudge Huxman: The Court is of the view that the request
for stipulation No. 8 might be eliminated, so we might as
well pass it for the time being.

Mr. Goodell: AsI understand the Court, I have to prove
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the distance all the white children go to sehool and the
distunce the eolored children go to schoo}, is that my under-
standing, is that correct? We would be heve for duys and
days on that.

Judge Mellott: You have your map here, und I think you
ean demonstrate—you alveady have indicated what you
think vounr demonstration would consist of. What Judge
Huxman, as I understand, is suggesting, and T am in ae
cord with his views, is a mere mathematieal ealeulntion out
of which flows an average alloealed in one instance to the
colored pupils and in another instanee to (e white pupils,
wonldn't be particularly helpful.

Mr. (foodell: OF course there is ineyuality within the
whita structure, You have some white kids living next
door and hatt u black away from the schoolhouse nstd others
Yiving thiriy-six blocks away. To cure that we would have
to have a schoolhonse on every carner. There always has
to be that disparity.

Judge Huxman: But, as Judge WMellott has just stated,
[fol. 56] an average distance travelled nrrived unpon the
composite of a great number, has very little weight with me,

My, Goodell: T admit that fallacies in if, of eourse. 1
have to prave that beeause they have injeeted that as an
issue, .

Judge Huxman: They wight be willing to concede thal
vou having arrived al this by avevage, ‘hat the tofal dis-
tance travelled by all the white children and the total dix-
tance travelied by the colored children would produce this
result: that is a different matter, But, anyhow, it wouldn't
take you very long to prove that, how this computation was
arvived at, ‘

My, Goodell: Your Honor, T am not trying to say that I
proved that on a school attendance record, I took—arbi-
trarily—distances and assume there would be children
going to scheol in some of their tervitory. Now, that was an
assumption. To get at that on a factual basis, I would have
to pet the school attendance from cach and every one of
these schaools, look up the records where each kid Iives, put
those altogether, those children and distances, divided by
the number of children fo get at the average distance, and
I would be all summer doing that.
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Judge Mellott: T don’t think we would ever ask you to do
that or permit you to do it.

Judge Huxwman: Request No. 8 is omitted.

[fol. 571 Mr. Brewster : One slatement, judge. Plaintiffs’
objection to this stipulation was ihe faet that distance
travelled was snmaterial,  If that is what he meant, are
you willing to stipulate, then, that the distance the stu-
dents arve required to travel i not an ixsue in the lawsuit.

Mr, Carter: Noj T didn’t say that. T said that the stipu-
lation wns immaterial,

Judge Huxman: No use or purpose would be served hy
pursuing the inquiry further hoenuse the Court itself has
oliminated request No, &

My, Browster: The point was

Judge Huxman: We will come {o No, 9:

“That Exhibits B-1 {0 B-22, inclusive, attached hereto
and made a part hereof, ave correct compilations for each
of {he clementary public wehools in the City of Topeka,
[Kansas, and correetly state for the 1950-1951 school pe-
vind the following as to each sehool designated:

. w1, Name of elementary sehool.
y w9 Name of principal.

+3. ("lngs-room units,

4, Borollment,

wy Kindergarten units.

(i3, Kindergarten enroliment.

w7, Names of teachers, erades taught, enrollment for
ench grade, and average daily attendance.”

[fol, 58] Now, before we g0 {0 that, T think I wonld like
(o clear up in my mind a matter that is somewhat clondy.
I want to he sure that T understand these designations.
« QP menns what?

Mr. Goodell: Special.

Judge Huxman: Special teacher. What does “KV
mean?

\[r, Goodell: Kindergarten.

Judge Huxman: And the figures appearing after *K"V
ts {ho number of kindergarten students, or what is that?

%;
B
[~

iyl

For instance, in Buchanan, you have this: ‘*Teacher, SP
K11-2923".
’% Judge Mellott: I suppose those are first grades,
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(Colloquy was here had between Court and Counsel off
the record.)

Judge Mellott: Do you stipulate, gentlemen, that these
exhibifs are correet and reflect those various matters?

My, Charles Secott: If the Court please, we agree to
everything, 1 think there is a typographical ervor in the
name of Mildred Starnes, as appears on Exhibit ¢B-1.”
The name should be changed {0 Myrtle. It isn’t material.

Judge Mellott: Any correction such as that is not very
material, but if you want them corrected-——
[fol. 591 Judge Huxman: Do plaintiffs agree to request
for admissions as contained in No, 9, then

My, Carter: Yes, six.

Judge Huxman: No. 9 is agreed to.

No. 10:

«That Exhibits C-1 to (22 inelusive, attached hereto
and made a part hereof, are correet compilations for each
of the elementary public schools in the City of Topeka,
Kansas, and correctly state for the 1950-1951 school pe-
Mod the following as tn each school designated:

¢¢1, Name of teacher or prineipal,

9, Total service.

143, Degree or hounrs eredit,

sef 1950-1951 salary.

(5, 1951-1952 salary.’’

Is there any objection to agreeing to that?

Mr. Charles Seott: No, sir.
Judge Huxman; All right. Request No. 10 is agreed to

iu toto.
No., 11:

«hat in arviving at the salary to be paid teachers in
the elementary publie schools of Topeka, Kansas, the de-
termining factors are the same for colored teachers as for
white teachers, and the application of these factors is the
[fol, 60] same.’”

Mr. Carter: Well, Your Honor, we can’t say that this is
a fact. We don’t think it’s important.

Judge Huxman: That’s rather a conelusion, isn’t it?

Mr, Goodell: Maybe it is, except what is meant by it, the
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clear implication of it, what 1 meant to say, if it can he
made plainer, T will amend it to say it. No distinetion
is made in the matier of payment of salaries between
white and colored teachers.

Judge Huxman: Well, My, Goodell——

Mr. Gtoodell: ——because of color.

Judge Huxman: The Court ix of the view that No. 11
perhaps would xerve 10 useful purpose il agroed to, and
His of sueh aowdure that (he plaintiffs perhaps shouldn’™t
be required to agree to it, 1 doubt if they make an igsuc of
that.

Mr. Goodell: If the Comrt please—

Judge Mellott: They have covered it in the preceding
paragraph admitting what the salaries are, haven't theyt

My (oodell: That admits salaries, yes, That shows the
physical fnets of what thoe salaries being paid are, yes.

{C'olloquy was here had off the record.)

[fol. 617 Judge Huxmun: What is it vou staie?

Mr., Goodell: The amendment to the amended complaint
which is amending paragraph 8 of the mmendoed complaint
filed in this ense makes blanket allegations, They don’t go
into partieularity, but they make blanket allegations of
disparities that exist between the white and the coloved ele-
mentary schools, Now one of the disparities covered hy
that pleading in amendment to pavagraph 8 of the original
—of the nmended complaint, is icaching. Now 1 {ake it
that under ihat allegation it would be Taiv—it would be
a fair line of proof for them to admit—io introduce evi-
dence that we are treating the teacher differently with
vespeet to their contracts and their salary and so forth,
So of course you don’t get as good work and their children
are suffering beeause they are not getting the benefit of a
well-paid teacher.

Judge Hurman: Spenking for myself, Mr. Goodell, T am
still of the opinion that even if that is se, if that is their
position, it's a matter that you can't very well reduce to
an ahsolute agreement, They may not—-—

Mu. Goodell: T see the Court 's point about that,

Judge Huxman: —_—they may uot contend that. If they
do, it’s their burden to ostablish, If they fail to establish
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it, it’s out of the case. If they make the contention it’s a
very simple matter for you to prove that it isn’t so.
(fol. 621 Mr. Goodell: Of course they know that whether
it’s a faet or not. I say that it’s a fact, but T agree with
you that they may not care to admit it and perbaps
shouldn’t be required to.

Tudge Husman: No, 11 is out. Al right. No. 12:

tPhat Exhibit D, attached lLereto and made a part hereof,
is a correct compilation of statistics of the transportation
costs for the colored elementary schools in the City of
Topeka for the 1950-1951 schiool period.’”’

Ay, Goodell: That is shown hy ouy records, the treasur-
or's office.

Judge Mellott: Do you contend thai that is not an ac-
curate compilation, gentlemen?

A», Charles Scott: We agree to it

Mr. John Scott: That is admitted.

Judge Huxman: No. 13:

(Phat Exhibits -1 to E-5 inelusive, attached hereto
and made a prrt hereof, ave correct compilations of statis-
tes relating to public achool nurses in the City of Topeka,
Kansas, and correctly sel forth statisties relating to pub-
lic health nurses in the City of Topeka for the 19501951
sehool period.”’

Mr. Goodell: Now all tha oxhibit is is to show the num-
{fol. 63] ber of persons or ehildren served by the vavious
public school nurses over the city as reflecting on the ques-
tion of whether there are enough nurses fo give adequate
service to the colored schools. In other words, it shows
the load per pupil for the nurses,

Afy. Carter: Your Honor, there again is one of the things
that we don’t knaw, Weare not poing to controvert it.

My, (toodell, Qur records show it.

Judge Huxman: It the records show it eould you not
agree to the exhibit without agreeing to the matter which
they intend to establish by it. You don’t have to agree io
that. You could agree tint this is a fact or the facts
shown hy this exhibit are corveet. You don't have to
agree to the conclusion that flows from that.
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Mr, Carter: All right.

Judge Huxman: All right. It is then agreed that Ex-
libits ©“B-1°7 to “BE-5, as attached to the request for stipu-
lations, are correct.

My, Carter; Yes, sir,

M, Goodelt: The vecord 1~ roreel,

Judge Huxman: Aud the facls therein reflected are the
facts.

Mr, Carter: All right,

Judge Huxman: All vight.

[fol. 641 No, No. 14:

«Phat Exhibits F-1 to F-22 inclusive, attached hereto
and wade a part hereof, arve covrect compilations of the
clementary publie =chool program for each of the doesig-
nated elementary schools in the City of Topeka, Kansag,
for the 1950-1951 school period.”’

; Any ohjections to that!?
| Mr. Carter: No, siv.  We agree to that,

Judge Huxman: You agree.

Mr. Carter: Yes, sir.

Judge Huxman: All right. Request for admission No.
14, as read, is agreed.

Judge Mellott: Let me he on the record for just a mo-
ment.

T helieve that it T have understood correctly what Judge
Huxman has accomplished so far in the pre-trinl, it has re-
sulted in the receipt in evidence of all of these exhibits here,
is not that correet, gentlement?

My, Charles Scott: That is eorvect.

Judge Mellott: T am wondering if we shouldn’t just turn
these oxhibits over fo the elerk and let him mark them as
sxhibits admitted in evidence for all purposes, and then
they constitute a part of the formal reeord.

v Mr. Brewster: We have additional ones, supplemental
requests,

[fol. 65] Judge Huxman: I think that is a good sugges-
tion, Judge Mellott, and the parties have agreed 1o it,

. Goodell: If Your Honor please, we were going back
to the preceding parvagraphs which were passed for the
moment in the light of this last exhibit,

i
=
.

=
f=n

=
=

=

'_; ot AL AT TR Y A SpLty e A SERRARR T T i ban e b Tol Siit s S R e ‘f-':'i"i:iﬁ.‘)i




e P

N R e

oy o

R R B T R N A T A o e

42

I am willing to amend paragraph 3 by substituting for
““curricula’ the words, *‘course of study.’’

Judge Huxmnu: M. Goodell;, Tel me ask you, for my in-
formation, these exhibits, 1 forget what the numbers of
them are, set outf the courses of study,

Mr, Goodell; **F-1.”

Judge Huxman: The 1" series of exhibits sefs ont
the actual courses of study that arve {aught in all of thexc
seliools.

Mr. Goodell: That's right.
Judge Huxman: What does your request for admission

No. 3 add to what thase exhibits actually show?

Mr. Brewster: How would it be if on 14 we just added,
“And said program includes all courses of study pre-
seribed by the law of the State of Wansas,"” Is that what
you are getting at?

Mr. Goodell: I wanied {0 make {hat plan that we were
following the preseribed course of study.

Judge Huxiunn: You have netually set oul the conrses of
study that you say are taught,

[fol. 661 Muv. Goodell: Al it takes to pick it up and make
it complete——

Judge Huxman: There is no contention made that they
don’t canform to the state requirements. If they want to
claim it, let them prove it. You say those are the courses
of study.

My, Goodell: I don't eare to helahor the point.

Judge Huxman: What would 2 ndd?

Mr, Goodell: Three supplements 14 only in respeet, that
it ties up and shows that it's a legal conrse of study heing
followed or taught.

Judge Mellott: May I suggest that the reporter read
what My, Brewster interpolaied and see if, perhaps, his
interpolation mayv not he added as & part of your admis-

Js
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sion with refetonee to FHxlilidt fF
(Portion referrved to by Judge Mellott rend aloud by the
reporter.)

Judge Mellott: Is there any reason why you eouldn't
supplement No,~—
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s[r. Carter: T think, if T may, Your Honor—

Judge Mellott: Any veason why you couldn’t supple-
ment No, XTI which you have agreed to, by the addition of
what Mr. Brewster just said.

[fol. 67] Alr, Carter: I frankly am unable to see where it
adds anything. We have admitted the faets.

Judge Mellott: T don’t think it adds much, You are not
contending that Toprku in the operation of s school rys-
tom is refusing to abide by the statutes of Kansas and the =
orders of the state superiniendent of public instruction with
roference to courses of study, are you; you are not making
{hat contention.

Mr. Carter: T would prefer, however, Your Honor, if
the exhibit whieh sets out {ho courses and they are ad-
mitted in the record, I think they speak for themselves.

Judge Mellott: You haven't answered my question.
think vou should answey it. Do you contend that the hoard
of edneation of the City of Topeka, Kansas, is nol comply-
ing with the state law and the regulations and the orders
of the state superintendent of public instrnetion?

Alr. Ctarlor: That is nof our contention, no.

Judge Mollott: All right.

Judge Huxman: Then why do you object 10 this addi-
tion? The only reason you could object to it is that you
claim they aren't complying,

My, Cavter: Well, Your Honor, the point is that we have
admitted the courses of «tudy. These are facts which
[fol. G8] they have sol forth in the record: these are the
courses of study which are taught.

Judge Mellott: Well, I think we would take his statoment
as an admission that of course e ix not contending that
; the Board of Education of Topeka is doing other thau com-
plyving with the Kansas statutes so far as course of study
is concerned. T would cortainly spell that out of counsel’s
statement,

Judge Huxman: With that statement by counsel perhaps
the addition isn'f necessary.

Judge Mellott: I don't think so.

Judge Huxman: Let’s take up the supplemental requests
for stipulations which have been filed by the defendants.
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No. 15:

«That Bxhibit G, attached hereto and made n part hereof,
is o correet statement taken from the records of the Bourd
of Education of the City of Topeka, Kaunsas, pertaining to
bus schedules for colored elementary school children for
transportation furnished said children by the said Board
of Education for the 1950-1951 school year."’

Is there any objection to agreeing to that stipulation?

My, Carter: We agree lo that, Your Honor, with the
exception of line 9.

[fol. 69] Judge Huxman: Line 9%

Mr. Carter: Line 2 under ‘*Monroe’; that is on the
exhibit itself.

Judge Mellott: That is on the exhibif.

Mr. Carter: Line 2 under “Monroe.”'

Judge Huxman: Whichsays, '8 10—First and Kansns, ™
You don’t agree to that.

Mr. Goodell: Vou mean that is erroncous? ‘What should
it be?

Mr. Charles Scott: Should be First and Quincy,

Mr. Goodell: Is that correet, First and Quiney?

Judge Melloti: Let’s change it to First and Quiney, then.

Mr. Goodell; Tam writing that in as an amendment then.

Judge Huxman: And, as amended, plaintifls agree to
request 15 for admissions.

Mr. Carter: Your Honor, My, Scott hrought something to
our attention. This addendum down here, “Bus picks up
students also anywhere along route.’’

Judge Mellott: You haven't gotten to that yet, have vou?

My, Clarter: That is on the same exhibit—on the exhibit.
[fol. 701 Judge Huxman: “Bps picks up students also
anywhere along route.”” You don't agree to that?

Mr. Carter: 1 understand that they picked them up at
these various stops.

Mr. Goodell: They do and, in addition, along the way al
not designated stops they will pick them up. That is what
they tell me; I don't know. That is what the clerk’s office
tells me has been the practice for years,

Judge Mellott: Well, do you Topeka lawyers especially,
do you know whether that is a fact or not?
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Afr. Charles Seott: No, sir.

Judge Mellott: Suppose we adimit the exhibit, then,
climinating from it the parenthetieal clnuse and let that
remain as an item requiring proof, if that is required,

Judge Tuxman: If requested. As so modified, do you
agree {o the ndmission?

Afr, Charles Scott: Yes, siv

Judee IIuxman: All right,

No. 16:

«Phat Exhibit T attached hereto and made a part hereof,
ix n corroel statement of facts from the records of the Board
of Fduention af the ity of Topeka pertaining to tedeher
load in the kindergartens of the Topeka publie schools for
[fol, 71] the 1830-1151 sehiool vear.'’

Any objection to agreecing 1o that?

Alr, Carter: Our witness informs us {hat this is not
correct,

Judge Mellott: Who is your witnes«!

Alr, Carter: Dr Speer

Judee Mellott: What doox he know ahout it; has he
checked the records?

Mr. Carter: Yes, sir,

Judee Mellott: Is he heve now?!

My, Cartor:s No, he isn'f.

Judge Mellott: How wmwueb of that is eovered here in
oxhibits which are already in evidence.

My, Carter: I don’t know,

Judge Mellott: You have stipnlated with vefeve, I believe
i was S T0" or T, has alveady been covered, Letme refer
back here.

1. Brewster: Series B, T imagine.

Tudge Mellott: You have shown here what the number of
kindergarten children were in each of the schools, and you
have shown what the average daily attendance of the kinder-
garten was. 1 don’t know what is shown by “H".

Alr. Carter: Isn’t this the teacher load? These are faets

taken fyom that other report, isn't it, Mr. Goodell?
[fol. 72] Mv. Goodell: Sure. It's a breakdown of each
school in the City of Topeka showing the teaching load per
teacher. In other words, children each teacher has under
her for particular grades starting with kindergarten.
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Judee Melloti: What 1 am asking is simply this: Isn’t
Exhibit **H' a mere assembling of the data which is alveady
in Exhibit #B’"?

Mr. Goodell: It’s calculations drawn thevefrom from
that other data; it's a mathematical, in other words, redue-
tion of what the other exhibits show. I ean prove that:l
don’t cave to argue it

Judwe Huxman: Now, gentlemen, the Court ja of this
view, thal this exhibit is just & cowpilation of the other
exhibits already in there.

\fr. Carter: But, Your Honor, Mr. Goodell himself says
it's o ealewlation based upon it which is entirely different.

Judge Huxman: That is what I mean, a compilation made
from data already in. It's a simple ealeulation, and it's
cither right or it’s wrong.

\Mr. Goodell: Caleulation—it's & reduction of the figuves
used down to teaching load,

Judge Huxman: The Court is of this view, that we will
not ask for an admission at this time, and we will give both
parties an opportunity to chock this exhibit again, against
[fol. 73] the basie data whicl is contained in these other
exhibits, and then, before we start into the trial Monday
morning, we will again ask Mr. Goodell whether he is satis-
fiedd with the correetners, and we will alko ask plaintiff- then
if they still contend that this computation is not correct, 10
have for the benefit of the Court your computation in which
vou point out the manner and respect in which this is not
corvect. Now if it is nof correct, it shouldn’f go in. If it is
corveet, I know both parties want fo agree to it,

Now, that is 16, isn’t it?

Mr, Goodell: Yes,

Judge Huxman: That will b. passed until Monday morn-
ing.

Both parties here have shown a spirit of fairness and
cogperation and 1 see no reason in the world why you
shouldn't get together on the question of whether this ex-
hihit is or is not correct.

No.17:
«That Bxhibit I attached hereto and made a part hereof

15 a correct statement of facts from the records of the
Board of Education of the City of Topeka pertaining to
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teacher lond in the first six grades of the elementary schools
of the Topeka publie schiool xystem for the 1050-1951 school
vear.”’

[fol, 74] Mr, Carvler: We could shorten this, Your Honor,
if we might have the same ruling as vou made on the last
one apply {o this one.

Judge Huxman: All right, We pass No. 17 to Monday.

1, Browster: As 1 understamd if, their claim is, using
ihe fivst series of exhibits, we haven't computed correctly,
ix that what they mean!

My, Goadell: No, they are chalienging the reductions we
made there,

Judee Huxman: No, 18:

o Thai Kxhibit J attached hereto and made a part hereof
to n eoproet statement of faets from ihe records of the Board
of Kdueation of the (fity of Topekn pertaining to audi-
torimms and gymnasiums in the clementary achools of the
ity of Topeka, Kansas, "

v, Goodell: ¥ think thereis g typograplical error in that
which I would like fo correct.

Judge Huxman: All vight, Where is that,

Alr, Qoodell: Bxhibit«¢ I On the Monroe School where
I Lave in my exhibit ““combination’ 1 meaning that they have
combination auditorium and ayvmnazium, that is erroneous,
pecording to my later nformation, that they do not have a
gvmmasiun, only an auditorinm.

Judge Huximan: Ounly an auditorinm,

[fol. 751 Judge Mellott: What do vou want to do, strike
out the word *‘vombination’ and put in the word “ves’’
under ** Audiiorium.’’

A[r. Goodell: That’s right and “no’! under *‘Gym-
nasimm.”’ —

Judge Husman: And tino™ under ‘‘Gymnasinm”’, all
right. That correetion will be made.

Mr. Carter: Your Honor, we don’t feel that we can accept
s af this time, Weare today, as of today, our experts are
now checking these items, and we cammot say whether they
are true or not, so we are not willing to aceept them as of
now,
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Judge Huxman: We will pass that as we have some of
these others until Monday morning.

Judge Mellott: May I inguirve if counsel understand that
we are expecting you to tell us Monday morning whether
these are correct and, if they are not, you will give us what
you say the correet data is.

Alr. Carter: I understand that completely.

Judge Huxman: No. 19:

¢¢"Phat no distinetion is shown by the Board of Education
of the City of Topeka in school piant facilities and equip-
ment, hecanse of race or color. Instead, the same factors
avo considered and applied by said Board of Education us
to plant facilities and equipment in both white and colored
[fol. 76] clementary schools.”

Mr. Carter: We can't agree to that,
Judge Huxman: All vight, plaintiffs will not Dbe re-
quired to agree to No, 19

No. 20:

¢ That Exhibit K attached hereto and made a part hereof,
i3 a correct statement of facts from the records of the Board
of Fducation of the City of Topeka pertaining to original
cost of sehool buildings in the City of Topeka, Kansas, and
correctly states the following:

«t1. Name of building or school,
149 Year of construction.

3. Structural cost.

¢4, Land cost.

45, Bquipment cost.”’

Mr. Carter: We agree.
Judge Huxman: 20 is agreed to.

No. 21:

¢iPhat Bxhibit L attached hereto and made a part hereof,
is a correct statement from the records of the Board of Edu-
cation of the City of Topeka pertaining {o the present
appraised value of the school bnildings and equipment, for
both white and colored elementary schools; that said ap-
praised value is the appraised valne furnished by the ap-
praisers for the insurance underwriters for the purpose of

.
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[fol. 77] fixing values of said buildings and equipment for
jssuing insurance thereon.”’

N “. \ P, DI

. Carter: We agree to that.

Judge Huxman: No. 21 is agreed to.

Now, that completes the defendants’ request for agree-
ment,

Judge Mellott: In the Heht of what has just been gone
ihrough, the Exhibits v e @10 and VL0 seem noOW
to be ready for admission formally, is not that corvect,
eontlemen?

My, Charles Seott: That is correct.

Judge Melloit: Thoe clerk, then, will mark them ns ad-
mitted in evidence. The others just covered, numely, the
othiers, **TI*%, 1" anc ¢t 7" may be handed fo the clerk and
marked for identifieation only.

How has {he map heen marked, if af all,

. Goodeil: Txhibit © A, Your Honor.

Judge Mellntt: Bxhibit A Tt may bhe marked and
admitied in evidenee, snhjoet to nny corrections thiat counsel
may desive to eall 1o ihe Conrt's attention based upon the
draftsmanship of the map.

iy, (tootlell: T do think {his, Your Honor, T want to ve-
chieek it, T think sinee ihis map was prepared, the copy
prepureid which eame from the map that the Board of Fidu-
ontion clerk's office keeps, thnt there is a segment of that
conthwest territory that may have been annexed so it
wouldn't be covrectly ouiside of 1he city now,

[fol, 78] Judge Huxman: Yes.

Judge Mellott: Well, I believe we all know and ean take
judicial notice of the fact that under the statutes of Kansas
pertaining to citios of the first clars, sehools within and
adjoining cities of the first class, that the statutes content-
plate, and most of the cities of Kansas do, atiach to the cities
for sehool purposes terrvitory which is ontside of the city,
and that is what you refer to as property ailtached to the
city for school purposes.

A[r. Goodell: Yes,

Judge Mellott: Now since your map indicates that certain
of that territory has been attached for school purposes but
that there may be some inaceuracies in that, yon have not
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cliecked to see if subsequently som
actually been annexed to and broug

purposes,
My, Goodell: T will reconeile that with all the Inter annexa-

tions.
Judge Huxman: Let me a

vour understanding that this

to the vlose of the sehool yeard
Mr, Goodell: Yes.
Judge Tluxman:

e of the territory has
It into the city for all

sk you this, Mr. Goodell, is it
map is ncenrate and correct hs

Then it would seem to me, {hat is, on
the questions which we have, that what has taken place in
ihe last three or four months or as to the annexation of
[fol. 79] additional territory, wonld not be any factor in
detormining the constitutionality — the questions before us
in this ense, do you gentlemen agree with thatt

Mr, Charles Scott: Yes.

Judwo TTuxman: And if this map is corvect as drawn, any
changes sinee would not need fo be shown.

(A brief recess was here had at the conclusion of which
the following further procectdings were had:)
Let me address this remavk to attorneys

for plaintiffs: Tas your request for admission No. 1 not
already been met by defondants’ request for ndmission 1,

There is no differenee in them, is there?
Alv. Joln Scott: Except for the latter part, Your Honor,
entary school age ave com-

«Phat Negro children of elem
pelled to attend one of the four Negro schools afore-

mentioned beeause of their race and color, pursuant to the
custom and usage provided in General Statutes 1949, 72-
1724

Judwe Huxman: That iz a fact, isn’t it?

Mr. John Scott: Yes, sir.

Judge Huxman: I am asking

lntter part is n fact now, sn 't itd
ALv. (foodell: T think it’s ombraced in our stipulation.

Judee Huxman: You do not have that—you do not have
[fal, RO] in your request the statement, ‘“Negro children of
slementary school age are compelled to attend one of the
fuur negro schools beeause of their race and color pursuant
to the custom and usage provided in G. S. 1949, 72-1724,""

You do not have that in your—

Judpe Huxman:

Mr. Goodell now, That
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Mr, Goodell: We don't use the statute; we say they are
required to attend instead of compelled,

Judge Huxman: That is a fact that it is because of
thelr

Ar. Goodell: That’s right.

Judge Huxman: All vight, then-—ix it then agreed, gentle-
men, that it is a fact and so stipulated for {he purpose of this
tvial that negro ehildren of olementary school nge nre cont
pelled to attend one of the fonr negro sehools provided for
in Tapeka beennse of theiy race and volor pursuant to the
custom and uxage provided in G, S, 1049, 72-1724,

M (Goodoll: Well, that is o faet. T dont think the
o eustom and usnge’” is provided Dby the statute, Tt's simply
an anthorization, but we won't quibble about that.

Judge TTuxmnn: Suppose we eliminate “*custom and
psage’” ns puthorized.

Ar. (Joodell: That is all right,

Judge Mellott: 1 understand there isn'{ any dizpute,
(ful. 811 My, Goodell: We will admit it.

Judge Mellott: —that thoy are, yon say, reguired—the
ward **required”” connotes ahout the same thing as com-
pelled.

Judee Huxman: He ohjected to the words 'feustom and
usnge’ ' provided by the statute. The statuic doesn’t per-
laps provide a costom,

My, Goodell: T would say pursuant to the statute.

Judge Huxman: All right, We will put in the word
¢ pursuant’’, is that agreed to?

My, Qoodell: Yes.

Judge Huxman: All right.
Now, we will take up No. 2:

9. That the distance he compuied based on eity hlocks
from given points of residence of infant plaintiffs and other
Negro childven similarly situated, to the designated Negro
cchools wheve they nmst attend as outlined on the official
map of the City of Topeka.”

Judge Mellott: Sinee we did not require you to go info
that average one, it seems to me that you wouldn’t want to
insist npon this, would you, My, Scott?

A, John Seott: Well, if Your Honor please—
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SEIOLE,

Judge Huxman; In other words, do you want to go back
[{ol, 82] now to the defendants’ request No. 8 and add to it
what you now have, is that what you want fo dof

Mrv, John Scoti: No, sir. We will withdraw that.

Judge Huxman: You will withdraw request No, 2,

Mr, Carter: No, sir. We are talking about an entirvely
different point there, Your Honor,

Judge Melloti: I don’t understand what you arve talking
nhout,

Mr, Carter: I will try to cxplain it for a moment. When
the defendants arve talking aboul averages, insofar as we
ave concerned, we feel that that is ivrelevant beenuse it has
nothing to do with the individua! disndvantage, When
wo speak here of a distance whiceh is travelled by individual
plaindiffs we arve attempting to show an individunl dis-
advaniage which these plaintiffs have in making the trip.
Woe are not talking about general averages; we are talking
about what nffeeis the individual plaintiff, and I think that
is enfirely a different point.

Judge Huxman: Mr. Counsel, we didu’t permit the de-
fendants to commit you to a yardstick of measuring dis.
tances and why should we-—

My, Carter: We will put on proof to that effect.

[fol. 831 Judee Huxman: Let me just finish my sentence
Tor the rovord so it doesn’t stand up there in the air, Why
should we permit you to commit them to a vardstick of
measurement ?

Request for admission No. 2 is withdrawn,

Request No. 3:

“Infant plaintiffs and other Negro children similarly
situated are transported by buses to the Negro schools
where they nttend and are picked up hy said huses at desig-
anfed points along prescribed routes in accordance will
sehednles and designated pick-up points outlined hy the
School Board or its agents, A copy of the schedule of
routes ix Tiereio attached marked Exhibit ‘A" and made a
part hervcof,””

That schedule has already heen agreed to, hasn’t it, and
request No. 3 will therefore, T presmme, be withdrawn,
Judge Mellott: That is Exhibit ¢*G’’ which has been ad-
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mitted in evider~e with the parenthetical clause, **Bus
picks up students also anywhere along the route.”’ elimi-
nated.

Now you gentlemen did tell us, did you not, that vou
would make inquiry and find out, if you ean, by Monday
morning whether the parenthetical elause is or is not appli-
able, can you not do that?

{fol. 84¢] Mr, John Scott; Yes, sir.

Judge Huxman: That’s right.

Judge Mellott: Then that probably covers evervihing
that you have. Now you have a copy of the sehedule of
rountes,

Mr. John Seott: Yos, sir.

Judge Huxman: Is it any different fron Fxhibit 4G

Mr. Charles Seott: No.

My John Seott: No, it’s exaetly the rame.

Judge Mellott: Do you propose to offer it in evidence
as an additional exhibitt

AMr, John Scoft: No, siv, The one that the defendants
offered——

Judge Huxman: The entive request No. 3 is withdrawn
in view of the admissions already made.

Mr. John Seott: That’s right, sir.

Judge Huxman: Request for admission No. 4:

“That no provision made for sheller or protection
against inclement weather conditions or safely regulations
at designated pick-up points for infant plaintiffs and otlier
Negro children similarly situated while waiting for the
arrival of their respective buses, '’

ffol, 83] What do the attorneys for the defendant sy
as to that request?

Mr. Goodell: We don’t have shelter-houses, w0 I wourld
say we do admit thal. “*Safety regulations’ is pretty
broad. 1 don’t know what they mean by that,

Judge Huxman: Well, what would you say to this:
Safety regulations other than those provided for traffie
generally.

Mr. Brewster: The board of edueation deesn't provide
the lights anyway.

Mr. Goodell; In Topeka the Police Department and the
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traffic eontrol division have jurisdiction over those matters.

Judge Huzman: Don’t you gentlemen feel that the quex.
tion of safety regulations could be deleted? What value
1s there to—

Mr, John Scott: Well, if Your Honor pleas¢——

Judge Huxman: Now you can show, if you want to, thal
there are no added regulations or precautions. Of course
the Court will take knowledge, in the absence of anxthing
else, that the usual conditions with respeet to traffic and
travel in the city obtains, and no other, unless it’s shown.

Mr, John Seott: Yes, 1 think that is sufficient, don't
[fol. 86] you?

Mr. Carter: Yes.

Mr. John Scott: I think that is sufficient,

Judge Huxman: Then is it angreed that request for ad-
mission No. 4, as follows, is agreed to:

“That no provision made for shelte* or protection
against inclement weathier”—4That no provision is made
for shelter or pr?tm!inn angainst inclement weather con-
ditions,”’

Do the defendants agree to that?

Mr. Goodell: That is correct,

Judge Huxman: And woe will omit from your request {he
reference to any additional safety regulations.

M., Jobhn Scott: Yes, sir,

Judge Huxman: I didn’t go quite far enough, Mr, Re-
porter, The admission should read as follows:

““That no provision is made for sheller or protection
against inclement weather conditions at designated pick-up
points for infant plaintifis and other Negro children siini-
larly situated while waiting for the arrival of their respec-
tive buses,”’

That is the admission as it is agreed {o.

Judge Mellott: The affirmative answer was made by
counsel for the School Board.

Mr. Goodell: Yes.
[fol. 87] Judge Huxman: No. §:

*“That said buses make only two trips a dayv to and fro

to the respective all Negro schools in the morning as pre-
seribed’’——
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Judge Mellott: We don’t have the exhibit, so T sup-
pose—-—

Judge Huxman: Would you object if we substituted for
your Iixhibit ¢* A’ the number of their exhibit fo which——

Judge Mellott: BExhibit ¢‘G*’,

Mr. John Scott: That will be perfectly all right.

Judge Huxman: “in the morning as preseribed in De-
fendants’ Exhibit ‘G’ admitled in the record and in the
evening at the close of school.”

Judge Mellott: I understand that is admitted,

Mr. John Scott: Yes, sir,

Judge Mellott: Correct, Mr, Goodell?

Mr. Goodell: Yes.

Judge Huxman: I wanied to stop there purposely; so
far you admit that much of the request of No. 5.

Mr. Goodell: The sehedule shows that they are taken {o

the school in the morning and returned at night.
[fol. 88] Judge Huxman: Now, we will take up the rest
of the request because we might run into trouble thiere.
The further request is made for an admission, ¢“As a result,
infant plaintiffs and other Negro children similarly situated
are required to spend the entire day at their respeetive
sehool withont the opportunity and henefit of seeing their
parents during the noon hour and are required to eat cold
lunchies whieh ave prepared by their parents hefore leaving
home in the morning.*

Mr. Goodell: We are not prepared to admit, It's a con-
clusion,

Judge Huxman: That is a conclusion, isn't i, that flows
from the admission.

Mr. John Scott: We ean prove that, Your Honor.

Judge Huxman: That portion of the request will he
denied,

Mr. Goodell: T don’t think it’s a proper issue in the eaxe
hecause they are treated no differently than white childven.
If they want to go lhome for lunch, they go, and if they
don’t, they stay and eat lunch.

Judge Huxman: That is argumentative, in any event,

Request No. 6:

“That the respeetive buses are without any supervisor
other than the driver to exercise disciplinary measures
[fol. 89] and eontrol of said children,”’
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Is that agreed to?

Mr, Goodell: I don’t think we send a guard along; I
believe that is accurate; we just have a driver.

Judge Huxman: You agree to that, then.

Mr. Goodell: T would like to check it. I think it’s correet.

Judge Huxman: Let’s put it this way, you agreo to thai,
ubject {o your right to check and withdraw your agrecment
if your further investigation shows otherwise.

Mr, Goodell: Yes.

Judge Huxman: No. 7:

“*That Buchanan School does not have an auditorium or
aynmasium; such facilities are available at Sumner,”'—
befare we go further, gentlemen, we have already covered
the question of auditoriums and gymmasiums in the serios
of exhibits designated **J ",

My, Joln Scott: Yes, air.

Judge Mellott: We have not yol admitted «4J ', hut you
were to——

Mr. Jolin Seott: —check it.

Judge Mellott: —check it and give us any correetions on
Monday morning.

My, John Scott: That’s vight,

Judge Huxman: Then we should not agree {o request
[fol. 90] No. 7 here and that ean be ironed out on your in-
vestigation as to Exhibit *“J" as proffered by the defend-
ant.

Mr, John Scott: Yes. We will withdraw that.

E Judge Huxman: Request for admission No. 7 is with-
drawn because of these other matters in the record.

No. 8:

**That Monroe School’s playground or a portion thereof
is separated by a public thoroughfare adjacent to the build-
ing and located on the easterly side of said playground is
the A. T\ S, ', Railroad right-of-way and track."

Is that a fact, Mr, Goodell?

Mr. Goodell: I helieve that is aceurate, ves,

Judge Huxman: Then you admit request No. 8 as read.
Mr. Goodel: Yes.

Judge Huxman: All right,

DL,
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No. 9:

“That no provisions ave made for elecirically operated
school stop signs and salety signals at any of the Negro
schools and no salely measures are provided for Infant
Plainfifls and other Negro children similarly situated who
are required {o eross the ierseetion of First and Kausas
[fol. 911 Awenuwe at u time when the vehienlar fraffie is
denge, while they are enronte o the designated bus pick-up
points and af other husy intersections throughout the City
of Topeka where Infant Plaintiffs and other Negro children
similarly situated are required to eross enroute to desig-
nated bus pick-up points.’?

A, Goodell: We can’t admit that heeause it isn’t an
aceurate stutement, Farthermore, we have no control over
traffie lights, cleetrie dovieos, The (iy of Tepeka Police
Departinent takes tvaffie counts at various points in town
anel, from their determination, decide that a designated
point should have school hlinker sigus, aml wo have several
enses, the evidence will show #f we wot in that point,—in
several cases requested signs whieh they on the traffie count
didn’t think it wax justified and woukdn’t put them in, We
don’t have nuy control ovor i,

My, John Seott: If Your Ionor please——

Judge Huxman: Didn’t we, when we had up defendants?
request for agreement, agree that there were no extra
safety or {raffie regulations provided at these places.

M. Goodell: T don’t think ro. Thove are some~——-—

Judge Melloft: Let me ask this question: You agree, do
vou not, Mr. Scott and counsel for the plaintiffs, that AMr,
[fol. 91a] Goodell is correet iu hix =intement that the Board
of Fdueation hax nothing whatever to do with putting in
blinker lights and safety deviees for school ¢hildren and
athers to cross the publie streety, but at hest. can only
reguest that the traffic department of the state and the city
police department take care of those maticrs; do you not
agree that that is a faet?

My, John Seott: Woe agree thal that is a fact and also, to
extend that, Your Honor, 1 think the first part of that ve-
quest is a faet, that there are no

Judge Mellott: Well, T supposc that if you divide the
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request, there may be some merit, “That no provis:ons are
made for electrically operated school stop signs and safety
signals at any of the Negro schools.” Now, I suppose—-—

Mr, Goodell: If the Court please, that is not aceurate.

Judge Mellott: Then you should not agree upon it.

Mr, John Seott: It is accurate.

Mr. Goodell: No, it isn’t accurate.

Mr. John Seott: We ean prove it, Your Honor.

Judge Huxman: The Court feels that that is a very
minor matter, whatever the cleetrical arrangements ave
or aren’t, and, it you can't agree on it, it will take only fif-
[fol. 92] teen minufes of evidence o establish what the
fact is.

Mr. Goodell: They make a broad statement, as T under-
stand it, no sufety devices in any of the areas traversed hy
{ho colored children to go 1o (heir schools

Judge Huxman: They don’t say that at all,

(Colloquy was here had off the record.)

Mr. Goodell: For example, on 10th Street, you have
Parkdale School amd Washington School in very close
proximity. The negro children who have to cross 10th
Street to get to Washington School that walk and don't
ride, they usc that traffic sign—I mean theve is a designated
erogsing lor school ehildren where they eross over 10th
there for Pavkdale, Now it’s splitiing hairs to say that is
solely for Purkdale and no benefit to Washington,

Judge Huxman: Well, the Court feels that is a minor
matter.

Mr. Goodell; We have got that situation in other parts
of town.

Judge Huxman: It's a simple matter, and we will not
require the parties to agree on that—request No, 9.

Mr, John Scott: We can prove it very easily, Your

Honor,
[fol. 93] Judge Huxman: I believe the atiornevs for the
plaintiffs will agree {hat this case, the outcome, doesn’t
hinge upon that one little factor; I doubt whether it’s going
o be determinative too much.

Now, does that conclude plaintiffs’ requests for admis-
sions?
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Mr. John Scott: Yes, sir.

Judge Huxman: We want to ask at this point counsel for
the State of Kansas whether they have at this time any
requesis for admissions of fnet in addition fo what has been
agreed to and, if not, whether they go along with, and agree
to, these admissions which lave been made by the respec-
tive purties to this litigation,

Mr. McQueary: If Your Honor please, the position of
the State of Kansas, insolfar as this lawseit or this con-
troversy is concerned, i going o be to endeavor {o uphold
the constitutionality of the statute in question, and our par-
ticipation will he limited to that field, and so far as equal
fucilities or the conditions provided hy the Board of Hdu-
cation of the City of Topeka or the facilities enjoyed by the
negro, by the plaintiffs, we nre not going to make (hat a
matier of issue insofar us we are concerned. We have no
knowledge as to that; we haven't investigated it, That will
be left solely to the other parties in this matter.

Judge Huxman: Then I widerstand vour position is that
von have no request for admissions of faet.

(fol. 4] Mv. MeQueary: We have nete, Your Honor,

Judge ITaxman: Awd that the state has no interest in
these admissions which have been mude by the parties, the
plaintiff and defendant, other than the state, hecause vou
do not think that they touch the slate’s phase of this case.

My, MeQuenry: That is & correct stafement,

Judge Huxman: All right.

Mr. Goodell: I have one more matter. I would like to
request n stipulation that the—as an exhibit, that seventeen
cites, first und sceond class cities of the Btate of Kansas,
operate separate colored and white sehools in the elemen-
tary grades, and I have an exhibit.

Judge Huxman: I am not sure that I understand that,
My, Goodell

Mr. Goodell: T have an exhibit with the names of the
cities showing that seventeen cities in the State of Kansas
are operating their elementary sehonl svstems similar to
Topeka—strike that—operating separate white and colored
schools in the clementary grades pursuant to the same
statute.

Judge Huxman: Is there any ohjection to that admis.
sionf
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Mr. Greenberg: Yés, Your Honor. We object on the
[fol. 93] ground that what may happen in any other cify
in the State of Kansas is not relevant to the rights of onr
pavticular plaintitfs who operate in this school system here
and now,

Judge Husman: Sinee there is one member of the Court
not here, in any event we will—and sinee this is the tyial
court, we will receive it, You have no abjeetion to the cop-
reetness of the statenient,

My, Greenberg: We don't know, as a matter fact; we
haven "t

Judge Huxnming: You have no reason to doubt the correet.
ness ol the stalement,

Me, Greeuberg: We have bad no oceasion to investigate
it becanse we haven'l thought it pertinent,

Judge Huxman: The exhibit will be received subjeet to
its materiality,

Judge Mellott: Tt will he marked as Exhibit *M**, De-
Fendants® Exhibit ¢+ 3.

Judge HMuxman: Also subject to the rvight of counsel
hetore trial, if e so desires, 1o nitack it as to its correctnoss,

Mr, Greenberg: That is agreeahlo.

Judge Huxman: Is there anything else?

Judwe Moetlott: That way be taken up Monday also.
[fol, 967 Judge Tuxman: Is there anvthing else now,
genflomen?

Judge Mellolt has » matter that he would like to in.
quire about, Go aliead. judge.

Juder Melott: T was only going to suggest to my asso-
cintes on the beneh that we mayv not have covered cate-
gorically sub-division (6) of Rule 18 which says that it’s
proper for us at a pre-trial to give consideration to such
other matiers as may ail in the disposition of the action.
That is, of course, only a general statement, Does either
side eare to snggest, in line with that sub-geetion, any other
matters which you think might be taken up with the Court
at this time which would aid in the disposition of the action.

My, Goodell: T think of noune, Your Honor.

Judge Mellott: Very well. The concluding senfences of
the rule wider which we are now funetioning provides that,
“The conrt shall make an order which veeites the action
taken at the counference, the amendments allowed to ihe
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plendings, and the agreements made hy the parties as to
any of the matfers considered, and which limits the issues
for trial to those not dixposed of by admissions or agree-
ments of counsel;'”,

Now, where a pre-trial s handled as intelligently and
as expeditiously as this has heen haudied by reason of the
[Eol 07T preliminary veguests for almissions having heen
made and seenred Lo some extent, i seoms to me it per-
haps it is wholly wnneeessary for this tribunal to make any
order heenuse vour revord itsell shows just what disposi-
tion haxs been made,

Connsel may desive to seenre from the reporter copies
of what has been aceomplishad, but 1 heliove that the way
in which this has heen handled that everyhody has it protty
well inmind, and T am sugeesting that perhaps it would
he mere sapererogntion and wholly wnmecessary for ihe
Court in this particular instanee to dictate into the vecord
a lengthy order inmsmuch s Judge Huxmon has protiy
well covered that us we hiave proceedwd,

Do you think this Court should mnke a separate order or
not ?

My, Goodell: No, T think not,

Judge Huxman: Al vieht, Anything else that anyonoe
has to sugmest which might tend to expedite this hoaring
before we recess. Tf not, the pro-teind conference will he
recessed until 10:00 o’clock Monday morning when we will
take up for final disposition the matters that we have loft
here in abeyanee and which you gentlemen on yOur respec-
tive parts will investigate and sce if von can satisf'y vour-
selves, and we will then make Hual disposition of that and
immediately go into the trial of this caxe at the conclusion
—final conclusion of the pre-frinl conference.

L] & L * * * *

[fol. 98] (Reporter’s Note:) The further procecdings in

the pre-trial conference had on June 25, 1951, are contained
in the transeript of proceedings of the liearing propor,

* # * * » * *

Reporter's Certifieate (omitted in printing).

EER AL L I L A e b e AR :'"’1‘"%"-'f“fi"?ﬁ"a“‘.i"'l’*\ﬂi&&E’rﬂiﬁﬂﬁﬁﬁwﬂ;ﬁ}ﬁmﬁéﬂﬁ‘%ﬁh y

c
E
=




